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INDICTMENT 

TOTTED STATES DISTRICT COURT 
EASTERN DISTRICT C? HSU YORK 


■x 


LOTTED STATES C? AMERICA 


-VS- 


JOHN CAPUTO, 

Defendant 


--—---—-—---x 

THE GRAND JD2Y CHARGES: 



ISDICTRgflg 
18 U.3.C. §1623 

^4 ckm 

u>_ 


cuiErr ore 

1. On the 20th day of April, 1974, id the Eastern District 
of Hew York, a Grand Jury of the United States of America vmj 
conducting an inquiry to determine among other things, whether, 

in connection './ith the case of United States of America -v- Joseph 
Doe, Criminal Bo. 731995, there had been committed in the Eastern 
District of few York violations of 18 Uhited States Code, Section 
201 (Bribery of Public Officials and witnesses) and other Federal 
criminal statutes. 

2. It was a natter material to said Grand Jury investigation 
to determine whether or not JOHN CAFUTO had told representatives 
of the Federal Bureau of Investigation that he had been able to 
handle the Fifth Precinct, Hew York City Police Department, in 
regard to gambling matters, and that he nay have paid off employees 
of the Police Deportment in natters pertaining to the operation 

of a parking lot located at 33 South Street, Mew York City, Hew 
York. 

3. On the 29th day of April, 1974, JOHN CAHJTO, while under 
oath, did knowingly declare before said Grand Jury with respect 
to the aforesaid material matter, as follows: 

Q. let me refresh your recollection. I’m showing you now 
a copy of a Federal Bureau of Investigation re po r t of an inter¬ 
view dated February 19, 1973 of John Caputo and it bears the name 
of Special Agent Robert Roes Frank and miafcer one *■»" Robert 
C. Sweeney. 


A. Bob SweentyT 
Q. Right. 

A. You read It to 


i, Mr. Dillon. 








A 


6 


Vi . 


Q- On page 38 of that report, it states on the first fun 
paragmph on that page. "Caputo netted that ha had been able 
to handle the 5th telnet. Hew Tor* City *>Ud, Department 

13 t0 CM,blia « ;2attera * He denied• knowing Sergeant 

»^ne StatU* of the 1st telnet, Hew ** C i* ^ 

”* ““ h * ** li ° «"*«* *» 3U6 ***** other tfc» the 

vibration of racing l« located within the or.nii.nej of tne ;- i4 
It-ecinct. 

"Caputo admitted m nay hare paid off a .vaount to ;,e 

Police 3epartnect in op.r-.tion of thin paring la -.* 

Did you -ay that to the. about paying off? 

A- a. biggest Hein the world again, lou are tailing 

ne about two of the i'i-'ear r»„ r i i j 

laaw IMn - 1 looked VP to the two men 

aS the ereat * 3t men 111 th « H.B.I. I, they could say that, ny 

God, then ny nase is raid. I never told it to the.. He, could 

they say a thing 1 <v- __ 

Q. We will get off that now. 

A. % Cod, if they said a thing like that, ifs a bigg i3t 
It* in the world. 


k ' ®* afor ® sald declaration by JOHN CAPUTO, an set forth 
in paragraph three (3) of this count, was false and known by bin 
to be false when made. 

(Title 18 , United Staten Code, Section 1623) 

COtCiT TOO 

1. »* allegations contained in paragraph one (l) 0 f count 

One herein are repeated and realleged as though fully set forth 
herein. H 

2. It van a matter raterial to said Grand JUay investigation 
to determine whether or not JOHN CAHJTO had told representatives 
of the Federal Bureau of Investigation that he had paid police 
officers when he was involved in the gasfcUng business. 

3. On the 29th day of AprU, 1974, JOHN CARITO, vaUr 

oath, did knowingly declare before said Gnu* Jury with respect 
to the aforesaid as follows: 








A 
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Q* i'ou tell Assistant Voha !•’. alone that you paid 

police officers when you were involved Ui gambling business? 

A. Usver, ty Cod. ihat question never came up. 

Q. Did you cell that to op-clul .' 3 ini ViUaEO? 

A. You rvfia him? 

Q. Right. 

A. You heard ■what I just .raid/ 

<1- The '.'river is no? 

A. I re never U3!c.»d ze that -pieatlon. ;:ev ;r i 3 V.ed ,-e 

nothing about paying cops or nothing. 

• • • 

Q. You — your ra3w»r basically :reuid be that in that 
conversation on March 3, 1973 you did not tell John Malone or 
Toqy Vlllano that you had paid off police officers when you were 
Involved in a genabling business? 

A. Never. Never. . • 

4. The aforesaid declaration by JOHN CAPUTO, as set forth 
in paragraph three( 3 ) of this count, was false and known by him 
to be falce when made. 

(Title Ifl, United States Code, Section 1623) 

COUNT THESE 

1 . i.ae allegations contained in paragraph one (l) of 
Count One heroin ore re*. ted and realleged as though fully 
set forth herein. 

2. It vu a matter materiel to said Grand Jury investigation 
to determine whether or not JOHN CArUTO requested Joseph Schiaff Ino 
to call Sergeant Eugene S tat lie of the First Precinct, New York 
City Police Department, in April jf 1971 . 

3. On the 29th day of April, 1974, JOHN CAPUTO, while under 
oath, did knot ogly declare before said Grand Jury with respect to 
the aforesaid material matter, as follows: 

Q. -fter your arrest, which was in April of 1971 , I believe? 

A. Yes. 

Q. Did you go down to the Paris Bar and ask joe Schlaffino 
to call Sergeant Gene Statlle for you? 

A. I never asked him to call nobody for n». 

Q. You are positive of that? 










A 


8 


.ii_ 

A. That's right. 

Because you didn't know Cere Statile at that time? 

A. Kot only didn't I know him. I never told this 
to call anybody for ne. If I ever */enc down there, it would be 
hallo, nice talk, like that. 

4. The aforesaid declaration by JOHN CAPUTO, as sat forth 
in paragraph three ( 3 ) of this count, ms false and inown by 
him to nhxsn nade. 

(Tlti'* 13, I'ni. ced States Coda, Section 1.623) 

CO'JhT PCU3 

1 . xha allegations contained in paragraph one (l) of 
Count One herein are repeated and realleged as though fully 
set forth herein. 

2. It v/a 3 a natter material to said Grand Jury investigation 
to determine Aether or not JOICI CAHJTO had a conversation with 
Joseph Schiaffino in the sumaer of 1973 during which conversation 
JOIiN CAPUTO questioned Jor^h Schiaffino about his testimony 
before this Grand Jury. 

3. On the 29th day of April, 1974 , JOICI CAPUTO, while under 
oath, did Imowtngly declare before said Grand Jury with respect 
to the aforesaid material matter, fs follows: 

Q. let ne quote from some grand jury testimony that was 
given hero on Kovember 21, 1973 and I'n asking you to coinrent. 

A. Ycj. 

Q. Thi : in the grand jury rupeeraace of Joseph Schiaffino 
and the testimony I'm reading appears on page 52 of the trans¬ 
cript and he's t alkin g about a conversation that yr- had with 
him the previous sumer. . 

Question by lir. Shanley: 

"QUESTION: When did he come around to see you?” 

He, meaning you. 

"AHo.’/ER: After I appeared over here with Mr. Dillon. 

He had knowledge that I appeared before the grand jury, 
how, I don't know." 

And there's some following comments. 

"QUESTION: Where did this take place? 

"AHSWER: Down in the Fulton Flrh Market. 






& 
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”QUESTION: In hot weather? 

"ANSWER: Yeah, it must have been in the middle of the sunmer. 
"QUESTION: You testified before the grand Jury on June 16? 
"ANSWER: Yeah. 

"QUESTION: Was it after that? 

"ANSWER: Yes. 

"QJUESTION: What did he say to you? 

"ANSWER: He a6ked me if I was over in front of the grand Jury. 
"QUESTION: What did you say? 

"ANSWER: I said I went over there but I didn't test fy. 
Subsequently you people told him I did testify. 

"QUESTION: I'm asking you what you told him? 

"ANSWER: Yeah. I told him I didn't testify. 

"QUESTION: What did he say? 

"ANSWER: That's all. 

"QUESTION: Did he express — 

"ANSWER: Yeah. He was happy that I didn't testify." 

Did that happen? Did that conversation take place? 

A. NO, sir. No. 

4. The aforesaid declaration by JOHN CAFUTO, as set forth in 
paragraph three (3) of this Count, was false and known by him to be 
false when made. 

(Title 18, United States Code, Section 1623) 

A TRUE BILL 


FOREMAN 


DAVID G. TRACER 
UNITED STATES ATTORNEY 









SIR: 


Criminal 


Action 


No. 


PLEASE TAKE NOTICE that the within 
will be presented for settlement and signa¬ 
ture to the Clerk of the United States Dis- 
- trict Court in his office at the U. S. Court- 
N house, 225 Cadman Plaza East, Brooklyn, 

( New York, on the_day of__ 

19-- at 10:30 o’clock in the forenoon. 

Dated: Brooklyn, New York, 

-, 19- 


United States Attorney, 

Attorney for_ 

To: 


r-H Attorney for 


cx 

SIR: 

PLEASE TAKE NOTICE that the within 

is a true copy of-duly entered 

herein on the_day of_ 

-, in the office of the Clerk of 

the U. S. District Court for the Eastern Dis¬ 
trict of New York, 

Dated: Brooklyn, New York, 

---- 19 ._ 


United States Attorney, 

( Attorney for_ 

S To: 

( .... 

v —-— — — — —--- 


Attorney for 


UNITED STATES DISTRICT COURT 
Eastern District of New York 


UNITED STATES OF AMERICA 


—Against— 

JOHN CAPUTO, 

Defendant 


INDICTMENT 


_DAVID _ 6._TRAGER_ 

United States Attorney, 

Attorney for_U L S ._k 1 EDNY 

Office and P. 0. Adtjress, 

U. S. Courthouse 
225 Cadman Plaza East 
_Brooklyn, New York 11201 

Due service of a copy of the within_ 

-is hereby admitted. 

Dated: _ _ t ig_ 


Attorney for 


RICHARD L. SKANLEY, SPECIAL ATTORNEY XhQ22 

rPI-LC-SM-e-73«73 5 5 
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EXCERPTS FROM MAGISTRATES FILE IN U.S.A. y. JOSEPH SCHIAFFINO 


UNITED STATES nirji- . _ T 

STATES DEPARTMENT Or 


WASHINGTON. D.C. 


D**+m Uh.M 
1 •*> “ UM ui Nm 


The Honorable Judges of the 
Uhited States District Court 
for the Eastern District of 
New York 


Organised Crime Sacticn 
Criminal Division 
Federal Buitting 
35 Tillary Street 
Roc* 327 -A 

Brooklyn, Hew York nom 
February 13, 1975 


^ anunlt y ; Joseph Schiaffino 


Dear Sirs: 


iSixrSH SIS? SA'ssrsiaJs “ 

. , requiring the above-named individual .. 

testimony or provide other information^ lndlvld ^ to give 

In my Judgment the testimony or other 

^=«eary to the public iJSrSt? £ ‘ 

above-named individual will refuse to “f* * he 

his privilege against self-incrimination. ** ^ ^ bMl “ ° f 

Respectfully, 

David G, Trager 
United States Attorney 
Eastern District of Hew York 


Sworn to before me this 





INI wTar** ••• witTiFi , 
M.tiiKN IM -. inn.i ok ro w yomk 


UNITED STATES OP AMERICA 



?$•"* r 


APPLICATION 


JOHN CAPUTO 


Tl.e United State,, by Dn.ld 0. Trager, United St.te. Attorn.,, 
Eastern District of Nee y„ rk respectfully recent, th.t Order be ,.,„.d b , 
tbe Court ordering JOSEIS SCHIOTB.O to testify the tr.nl „ t b. 

above case in the Eastern District of New York a* or ,, u 

rorK. As grounds therefore, the 

Government sets forth the following: 

1. That the trial of this case concerns violations of Title lfl 
United States Code, Sections 1623 

ifmfnstm . 

?. That the witness JOSEPH SCHIAFFUiO has beftn 

appear at this trial on February 24, 197 % as a material witness. 


3. That the witness JOSEPH SC1IIAFFTN0 


Is expected to Invoke 


wu invoice 

““ ~ ” * — - refusing t . answer . . t lon. 

posed to him by the Government. 

Thai U Is necessary In ibe public l„ tcre , t t h.t 
required to answer n„e,t lon , directed to M „ duclng <<M 

5 ' "PPHoaUnn 1, „ad. „ lth ^ . 

Homey Cenera, for tbe Cri.lnn, Dlulslen #f th . fctt- st . t „ ^ 

justice (annexed end Incorporated herein Ex hlblt C.) 

Respectfully Submitted, 


DAVID C. TRACER 
United States Attorney 


/ 0 q, „ 

iUchard L. We, Spec 

Organized Crime Section-\ 

Department of Justice 










I 




***■** »ta tmm oiamioT riitwr 
AtTKIN DISTRICT OF NfW YORK 


UNITED STATES OP AMERICA 


. ; m 

■'s •* 


APTIDAYIT 


JOHN CAPOTO 


STATE OP NEW YORK) sS; 
COUNTY OP KINGS ) 

RICHARD 1. 3IIAIHJTX, 


being duly (worn, (eye 


1. That he le a Special Attorney for the Department of Justice, end that he 
hai been directed by the Attorney General to try or aeelet In the trial of the 
above cate now pending In the United Statee District Court for the laatara Dlatrlct 

of New York. 

2. That the trial of thla caae coneerna vlolatlona of Title lB United 

Statea Code, Section 1623 tocAnartmr. 


3. That the teatliaony of JOTER! DdOATTIBO la necaaaary to the public 


Interest. 


4, That the testimony sought la naterlal and necaaaary to the prosecution of 


thla caae. 


5. That the application of your affiant In thla natter la nada In good faith. 

6. JOSEPH 1 dOAfTTMO haa not yet appeared In the trial of thle 

caae, but. based on lnfonaatlon and belief, the affiant and other govemnental agenta 
anticipate that he will Invoke hla .Plfth Amendment privilege when ha appears at 


. .:ei -^GX 

Uherd l. 3hanley special Attorney 
Organized Crlae Section 
Department of Juatlca 


Sworn to before me this 




day of February, 1970 


ja? . ~ '). f r!i 

fKIfAm l Jle . » cJ . «.w tmk 
nl. *o 

Qvi.l.1* » ».I Wi. : I .!-» (.••unty 
It'IM l*,U- U*»tl» il. 












Hr. David G. Tf*B er 
United States Attorney 
Brooklyni * or k 

Attention; Hr. Richard l. Shaoley 
Special Attorney 
Brooklyn Strike Force 

Re; United States v. fiaputo, 

Crlninal fluaber 74-CR-621 

Dear Hr. Tragcr: 

v ou r rcqufu! for authority to apply to the United State* Di.ttict 

of kpv York for an order or order* requiring 
e»« f « ! 'u Mot ^provide other infomitlon pureuent 

J “mi"i h r hOM-hOW in the above wetter and In any further proceeding 
$11 tK-I « »m»ry thereto apP^ pur.uant to the 

auttimiiy vetted in *e hy 18 U.S.C. hOW-6003 and it C.M. 0.175. 

Sincerely, 

^ . 


\Lt- % 


,r“7 

ActiugrVflifitant Attorney General 


// 

I0HK C. KF.EHEY' 


c - 


Sworn to betore me uus 








nited states magistrate 

Beaten _District of..*** 


% 


RECORD Of P* 


I mi k 


IN dOONAL CASES 


75M279 


0Ott 


Honorable MAX 6 CHI FTMAN_ 225 Ca«*B«n PlsSA Bu^a'Uxn, JTC^- 


Magistrate's 
N o. 75 Case No.279 
001 thk united states 

VI. 

JOSEPH SCHIAFFINO 


f 


Vi •' 


Complaint filed on Fah. 18th 1* -75., by 
Official title S/Atty. US Dept. of J\iatlcKar*ta* riotaboo of 

United States Code, Title .18 .. , Section JL622..., oo Job._... 

19 , at -la the____ 

division of the . Eastern _district of Mew Ynrb_ 

aa follows: Material Wltneaa.- 


Warrants or Summons Issued: 

Date Feb, 18th, 1975 Warrant 


for . Joeeph Schiaffioo_ 


to (name and title of officer) to any S/Atty or/any US Marshal of 
Substance of return __ 


Date 


Warrant/Summons for 


to (name and title of officer) 
Substance of return 


Proceedings on First Presentation oe aivi sed to Magistrate: 
Date Feb, 19th, 1975 Arrested by Complainant 

for United States Richard Shanley . 


on warrant of 
U.8. Mag. • 

without warrant 


I 

V 

h 


Appearances 
Proceedings taken 


for accused Anthony Cracca, Eat}.. (Ret) 


111 Bay. Street.. Stated -1 
' m. 


< Here Iswert with detea. t 


. DEHNDANT INFORMED OF COMPLAINT AND RIGHT TO RETAIN COUNSEL. 

If erreat la wtthesK MrfWM: defendeei la for seed ef romplaiat aed rWW U mesa maiml end prs Men eery kearMt": “|i ill ‘ m te 

- UwS. MAG .FORM #1 ATTACHED.. 

tf the! la the feet, ear idhiurneetu lake a ate. 


HEARING SCHEDULED FEBRUARY .24,_1975 at \0t00 AM. BEFORE.JUDOS. 


t- 


Outcome.. HELD FOR THE DISTRICT COURT. _ 

‘£!A" d , February 19 19 75 Amount! .OR.. Bond*_.,19_by cadi 

deposited by (name) __ Address _ 

traMmlucd to clerk of district court ....—/[ar] by aurety 

I name, . ..-~ 

JustiArd by affidavit dated V .19." '.(or) co^tad^ ---- 

, 19 
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■■' J ****f*'**r*t***** 


ka^tkkn II iurnij i'-t‘ of nTh Tom* 


rr\ ' T ^X3rMIDBSf 

,' ' ; ’< ' v 1 ' i y ■’ • ~ g*>. ff'sT*?!* 

_• • ■ •' » *>i * * * . V>WT* v v 

-?,':<»■ - ."■-?• 


y /’" - 

J lfKITED STATES OF AMERICA 

~ 

JfHKHI SCHIAFFTNO 

v' lV& 


COMPLAINT 


V 


Material Witness 


STAIF or NEW YORK 

coutmr o r airs 


| S3: 



RICKARD I.. SHANLZY, being duly sworn, deposes and says: 

^..t he 1. a Special Attorney, United States Dep^-tment of 
Justice, Orranined hrime an,'. Racketeering Section, Brooklyn Strike 
Coroc, and Is in charge ,f the prosecution United St ates y, Joh n Caputo. 

‘ U "" t,,C l ri81 ° r Whlrh '* ,ic lc "eheduled to commence on February 24, 
JUT . ter,.re -he Lnorable Henry Hrawell, United States District Court, 
lad., rr. Mi.lri ■ .., •.<■« York. Rased upon information set forth below, 
your deponent request, that KTEMI .aatffflo, a prospective witness in 
the above-mentioned rase, a prosecution for violations of Title 18, 

Unite, Slates Code, Section be charged as a material witne.i be 

tak.cn into custody for his appearance in the Eastern District of Hew York, 
in connect!ot, with United States v. John caputo. 

Tb* S °' Jr0e ° f y ° ir ' lep ° nrnt * inrormation and the ground, for hi. 
belief tire; 

1. The V. JR,, SCinAiTTTJO testified i„ . special 0«nd Jury 
tern Ust.lct „r r.ew Yor:-, in the mat'er of United States V. 

Joseph ,vh . File humt or 711.99*., regarding an alleged payoff to lav 

enforcement officer, *o fir . ..... ♦ , 

ix a ,ace then pending in the Eastern District of 

I.'ew York, in the Spring of 1971. 

*«ed upon hi. testimony. and that of other witnesses, the Grand 
Jury voted on indictment, 74 CF fell. 

3- That i„ raid-January, 197 s, your deponen, made a telephone call 

to JOSEPH SCTITAFTINO at hi. -- 

his residence in Staten Island New York, at which 








jrvur 'i**pon.m L 



f lm * ytnti iMpotiioi t wrna Inronwd by m Cmmmlm «ho lA«ntlfl»d !im a«lf 

** hl * wlf# « thmt •" Bleeping but that aha would glee the 
s*»a«ge to call ae. 


berated your 


**• Tb * t *Jring that conversation, the fa 
deponent for harassing her husband. 

5. that approximately one week later, your deponent pall ed 
the residence of JOSEPH SCHIAPTIMO and once again h«l a conversation 
with the same feoale who stated that her husband was sick and that 
she would give hln the message that your deponent called. She once 
again berated your deponent for liar as sing her husband. 


6 . That on January PI, 1975, your deponent caused a trial subpoena 
to be issued against JOSEPH SOHATTOIO, returnable February 2k, 1975 , 
the date of the camoncaent of the trial United States v .r^ 

and turned said subpoena over to the United States Marshal for service. 

7. That your deponent was informed by Deputy Marshal Willisa p. 
SallAl that he went to the residence of JOSEPH SCHIAmMO at 45 Esther 
Depugh Street, Staten Island, New Tork, at 9:00 PM, January 28, 1975 , 
rang the bell, and Identified himseU and the purpose of his visit, 

to a woman who identified herself as Mrs. SCHIAJTI1TO. 

8. That your deponent was further Informed by Deputy Marshal 

Sail ski that the aforesaid waan. through a window adjacent to the door, 
Informed him that her husband was sick In bed and could not be disturbed. 

9. That your deponent was adviced by Deputy Marshal Salishi that he 
returned the the residence of JOSEPH nflAmiK) on January 29 , 1975 , at 
9:30 IV, and once again after making this Identity and purpoae known was 
Informed by the eioreseid female fra . window that her husband was in 
bed with a bad back and was refused admittance to the house. 

10. That your deponent gave the aforesaid subpoena to Special Agent 

J&We T< ,<Ulroy vlU ‘ the of Investigation, early m F.bnury 

1975, for service by Agents * that Bureau. 


U That your deponent wae Informed by Roger Maxwell, Special Agent 





of th. federal n.ireau Of Invalidation, that upon in rt ruction fro. 

3peeial Agent dames T. Mulroy, he and a fellow agent went to the residence 
Of JOSEPH SCIfTAFFINO on February U, 197**. in order to eerve the aforeaaid 
subpoena upon JOSEPH SCHIAFFINO. 

1?. That your deponent was informed by 3pecial Agent Maxwell that 
the doorbell was rung and the door knocked upon with no answer and that 

he began to depart, the area. 

13. That your deponent van further Informed by Special Agent Harwell 
that he heard a noine In the houac, returned and knocked on the door. 

1**. That your deponent was advised by 3peciel Agent Maxwell that a 
voomn identifying herself as Mrs. GCHPAFTPNO spoke to him through a window 
a' the side of the house, after he and his fellow agent had identified 
themselves and asked to speak to JOSEPH GCHIAFFTNO. 

I"' • 7,at Sp< “ c,al A « mt Maxwell stated to your deponent that he wa. 

advised by the aforesaid w^r.an that her husband was not at hose but to 

lair, in tht iay, at which point, Special Agent Maxwell and his 
fellow vent left, the premises. 

m. That your deponent was informed by Gpecial Agent Roger Marvell 
that on the evening of February 11. 1 T ., he telephoned JOSBPH 3CKIAFFIR0, 
identified himself, and stated that he wanted to interview JOSEPH 
a'TKIAfTTJO personally. 11,at. JOSHT GniTAlTDIO informed him that he had 
been on the hew York flit* Police Force for «? years, knew hia rights, 

ana did not have to talk to anyone if he did not want to, and anded the 
conversation. 

17. That you- deponent was Informed by Gpecial Agent Charle. Dcmroe 
that after he had been Instructed by his superiors to effect service of 
the aforesaid subpoena, be, in the company of a fellow agent, went to 
the residence of TC3EIH SCHUTTiriO at approximately 11:00 AM. February H, 
197S V nocked on the door and identified himself and his fellow agent 
and the purpose of their visit, namely to aerve a subpoena on JOSEPH 
.CTTAPT1 10, O a woman identifying herself as JOSEPH SCHIAmHO’s wife 
who appeared at a window near the front door. 
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ie - a ~-?• ***** 

Damro* that he mbtmtd the afore said si—n the r'*Tngi^J^4 

that it calM for the appearance by JOSEPH SOHZAVmo la Faim"^ 

°~ t ’ «-e» mw* of H« V’ ^ 

1?. AM n» <*m «. mm * " 

Bomro* that tha aforaaald raan aolmonloa,^ that Qm —liratnn'i"- 
the s^hpoana ud rtrtrt that her huabaod m art at hot. and 

she did not know his whereabouts,, • * 

■ ; : <►!ywnrtf a 

20 . That your deponent was advised by Special Agent Oovm ' V?. 
that he informed the aforesaid woman that your deponent «* tr^lni' 
the can, and that aha ahoold taU har hodband to r-l ttgt fiyy' 
deponent, and that a varrant for hi. arr.rt Kl«ht Ian. If ha mtUtt 
.trvlc. of the .«W, and thereupon Bg*UX i«.nt So^o* 

fellow agent left the premises. "* 

21. That your deponent telephoned JOSEPH SCKLAJTno’s raUdsnoe 
at approximately 11:00 AM, February 1 9 , 1975, and engaged in ooo*„nl 

with a woman identifying herself as Mrs. SCHUFFIIO. ^ 1 

„ _ * *.»>«-$ 

2Z. That Mrs. SCHIAPFUO stated that she did not fed* : 

idler eabouts of her husband end would not state the last tine she had 
been in communication with him. 

23. That your deponent advised the aforesaid - , that he had 

a subpoena for service on JOSEPH SCHIAmiO and that It would be la 
his best interest if he contacted your deponent Ismedlately and i^t 
to service so that the issuance of a material witness warrant 
be cowmencing, to idiich the aforesaid warn did not reply either 
affirmatively or nega .valy. 


>»*v 












de sir cxi* 


rr>. That yuur d«ponent. told .roSEin OCHIAmilO ttaat ha -wai 
a witness in the forthcoming trial and that your deponent va* 

of effecting service on JOSEHI SCHIAFFINO. 

?6. That your deponent further advised JOSEPH SCHIAiTIHO that a 
warrant would ir.sue should he continue to evade service, and to 
Inform your deponent where service could be effected. 

27 . That JOSEPH SCHIAFFINO stated to your deponent that he 
would not disclose Ills whereabouts and that he night disappear for a 
long period of time. 

28. That JOSEPH SCHTAFFTNO further informed your deponent 
tha J , he was going to retain an attorney and that at that time 
he would consider ceding to your deponent's office. 

V/HEREFORE, your deponent respectfully requests that the above 
named material witness JOSEHI SCHTAFFTNO be taken into custody 


and dealt with according to law. 


v? t .c?j! 


Richard L. Shanley, Special Attorney 
United States Departmen t o f juei ix^ 


Sworn to before me this 
19th day of February, 197^ 





Unttrfr States fitalrirt (Court 


Magistrate’s Docket No. ]$ y IH9 
Case No.751*2fc7 


United States of America 


JOSEPH SCHTAFFUTO 


Material Witness 


T„ Any Agent of the Federal Bureau of Investigation 


You are hereby commanded to arrest JOSEPH SCHIAFFWO , and bring bias 

tor* tas«rt name of dvfsadaat er tocrlgltoa 

forthwith before the nearest available United States Magistrate to answer to a complaint charging him 


Mdtfc as a material witness in the case of United States -v< 

74 CR 0?1 tocnU otfemm rhatged is romplaiat 


in violation of U.S.C. Title, 


Section 


RETURN 


and executed by arrest of 


Received 


istrict of 
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EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


JOHN CAPUTO 


.lx | L T >5 

FEB 2 0 B75 * 

TIME A M. 

... 


ORDER 


7 -# 


L.JO 


fll iCBO 


Aji application having been made to this Court by the United States Attorney 

(see application and affidavit annexed and marked "A' 1 and "B" respectively) pursuant 

John C. Kenny 

to his authorization by ffl0OQKX)OGDe%)OT0GQ, Assistant Attorney General for the Criminal 
Division of the United States Department of Justice (sec copy of letter annexed and 
marked "C"), wherein the affiant has represented that in his judgement the testimony 


of JOSEPH 3CHIAFFIN0 


in the trial of this case in the Eastern District of 


New York, is necessary to the public interest. Pursuant to Title 18, United States 
Code, Sections 600P, 6003, it is hereby 

ORDERED that JOSEPH SCIHAFFINO answer all questions directed to h in 
during the aforesaid trial in the Eastern District of New York. It is further 

ORDERED that JOSEPH SCHIAFFINO shall not be excused from testifying 
or producing books, papers, or other evidence on the ground that testimony or evidence 
required of him may tend to incriminate him or subject him to a penalty of forfeiture. 

It is further 

ORDERED that no testimony or other information compelled under this order (or 
any information directly or indirectly derived from such testimony or other information) 


may be used against JOSEPH SCHIAFFINO 


in any criminal case except a prosecution 


for perjury, giving a false statement, or otherwise failing to comply with this order. 

/ 7 /s 


Taut/ yActwu4 

UNITED STATES DISTRICT JUDGE 
EASTERN DISTRICT OF NEW YORK 


Dated: Brooklyn, New York 
February - , f • 197 '; 
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UNITED STATES OF AMERICA 
-against- 
JOHN CAPUTO, 

Defendant. 



74 CR 621 


United States Courthouse 
Brooklyn, New York 

February 24, 1975 
10:00 a. in. 


H0N0RA3LE HENRY J. BRAMWELL, U.S.D.J. 


ILENE GINSBERG 

ACTING OFFICIAL COURT REPORTER 
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wait around until I could come in. 

THE COURT: What do you suggest? 

MR. GALLINA: I think I should take care of that 
matter. There are so many other attorneys involved. 

THE COURT: All right. We can start tomorrow 
morning. 

10 o'clock? 

MR. GALLINA: Yes. 

MR. SHANLEY: If I may be heard. 

After the evidentiary hearing we will be 
prepared to go forward to trial? 

THE COURT: Oh, yes. It is on for trial. 

I understand we have a material witness here. 

MR. SHANLEY: I would ask your Honor to ask him 
to return to the courtroom tomorrow at 10 o'clock. / 

(Whereupon, Joseph Schiaffino and his attorney, 
Dennis Peterson approach the bench.) 

MR. PETERSON: Dennis Peterson for Schiaffino, 

30 Bay Street, Staten Island, New York. 

Your Honor, this gentleman is scheduled to 
testify as a result of being declared a material witness 

However, in light of the proceedings today and 
since a jury will probably be empaneled tomorrow, coulc 
we be subject to a telephone conversation? 

He is a married man, a hard worker. He has 







I 



fl 25 



- - . 35 


1 

already lost tine from his labors and if called upon 


2 

to testify I am sure it would be for three, four or 


% 

3 

five days, assuming the trial does in fact commence 


4 

tomorrow. 


5 

I1R. SHANLEY: I have no objection if counsel 


6 

will state for the record that a telephone call will 


7 

produce his client within an hour or so. 


8 

MR. PETERSON: I would say a phone call would 


9 

produce the client but it takes an hour to get from 


10 

i 

Staten Island to here. 



MR. SHANLEY: Two hours. 


12 

THE COURT: I think that would be better and 


13 

how will Mr. Schiaffino be available? Tell us exactly. 


14 

MR. PETERSON: A phone call to ny office and 


15 

we would be able to contact him. 


16 

THE COURT: You will give us the name, address 


17 

and telephone number? 


18 

MR. PETERSON: Absolutely. 


19 

443-3032, Dennis Peterson, 30 Bay Street, 


20 

Staten Island, New York. 


21 

TKE COURT: Do you have it, Mr. Shaniey? 


22 

MR. SIIAHLEY: 44 0-80 32, Dennis Peterson, 30 Bay 


23 

Street, Staten Island, New York. 


24 

MR. PETERSON: Yes. 


25 

MR. SilANLEY: And I will contact yai there. 



\ - J 

I 


•I 
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MR. PETERSON: Right. 

TI1E COURT: Mr. Joseph Schiaffino, you are stil3 
a material witness and subject to the orders of this 

Court. 

At your attorney’s request you are subject to 
be available to the United StateB Attorney as a result 
of a phone call. 

Do you have any questions? 

MR. SCHIAFFINO: No. 

THE COURT: You will make yourself available? 
MR. SCHIAFFINO: Yes. 

THE COURT: Any questions? 


MR. SCHIAIFANO: No, sir. 
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EXCERPTS FROM MINUTES OF NOVEMBER 5, 1975 



UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORE 


UNITED STATES OF AMERICA, 


-against- 


JOHN CAPUTO, 


Defendant. 


74-CR-621 


United States Courthouse 
Erooklyn, New York 

November 5, 1975 
10:30 o'clock A.M. 


Before : 


HONORABLE HENRY BRAMWELL, U.S.D.J. 

and a Jury 


GENE RUDOLPH 
OFFICIAL COURT REPORTER 


25 
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THE COURT: fou have no knowledge? 


33 


MR. SHANLEf: No. 

There are interviews which were turned over 
to me of IP.S with Mr. Schiaffino. 

TIIE COURT: Those are in there? 

MR. SIIANLE*: fes. 

Everything that was — 

THE COURT: It i3 there. I can't expect more. 

MR. SIIANLEf: I would like to — before we 
start, your Honor, Mr. — I have — ju3t come to 
my attention that Mr. Schiaffino has left his house 
and he has not contacted his wife and his lawyer 
called me a little while ago and 3aid he’s been 
unable to reach Mr. Schiaffino. 

Sc I asked Mr. Peterson to cone over here 
and tell your Honor what the situation is with 
Mr. Schiaffino and if in fact Mr. Schiaffino is — 
has left his house and is now apparently seeking 
^ once ag ain ', to avoid testifying, I ask your Honor to 
issue a bench warrant and revoke his bail. Revoke 
his bond. 

THE COURT: I can do that. 

Is he on bond now? 

MR. SHANLEf: I think he's on a personal 
recognizance. If it's just a — really doesn't mean 








much but — 
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THE COURT: As to this case? 

HR. SHANLEf: f e3, your Honor. He's a material 
witness in this case. 

THE COURT: And there is a personal recognizanc< 


bond? 


MR. SHANLEf: The best of my understanding. 


your Honor gave him 
bond, yes. 


a personal recognizance 


MR. GALLINA: I don't recall, your Honor. 

MR. SHANLEf: His lawyer was present with him 


at the tine. 


THE COURT: His lawyer is here? 

MR. SHANLEf: I left instructions with his 
secretary to get him here as fast as possible, so 
that he could explain,you know, what communications 
he received from Mr. Schiaffino. 

MR. GALLINA: Was a subpoena served on him? 

MR. SHANLEf: Mr. Schiaffino, to refresh your 
Honor’s recollection, was arrested as a material 
witness and at that time the direction to hi3 attorney 
was that he would produce him on three hours notice 
and Mr. Schiaffino, as I recall, was personally 
agreeable to that and that'3 the vray it stood. 

When the trial was adjourned two weeks ago. 


25 
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that morning, which was two weeks ago Monday, was 
October 21, I think, your Honor, Mr. Peterson was 
here. I told Mr. Peterson that the trial had been 
adjourned for two weeks and to inform his client. 

I also sent Mr. Peterson a letter in the normal 
course of business. I then — there were numerous 
telephone calls made when the trial was temporarily 
delayed on Monday, that — the effect that 
Mr. Schiaffino would be here at noon today. 

I don't know anything more. I do know that 
Mr. Gallina's office on Monday at 12:10 called me 
and said that Mr. Schiaffino wanted to know when he 
was supposed to appear. 

MR. GALLINA: Mr. — 

MR. SIIANLEf: Mr. Gallina '3 office. 

MR. GALLINA: My office? 

MR. SIIANLEf: fes. four secretary called. 

MR. GALLINA: My secretary would never have 

said that. Would have asked — concerning Mr. 

Stabile maybe but not Mr. Schiaffino. 

MR. SIIANLEf: No. 

MR. GALLIHA: We don’t represent Mr. Schiaffino 
I think you're in error. I’m sure that none of my 
secreatrie3 even know the name of Mr. Schiaffino. 

They have never heard of Mr. Schiaffino before. 
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MR. SHATILSf: All I know is what was reported 

to no by r \y secretary. 

THE COURT: So you want to wait until 
Mr. Peterson cones? 

MR. SIIANLEv': I’m nointing out that M r. 
Schiaffino ha3 knowledge, knew that this trial wa3 s' 
imminently scheduled for trial. 

THE COURT: Do you want to wait until 

Mr. Peterson comes? 

MR. SIIAMLUf: I don't know %/hen — I have 
no idea 'where, he is, your Honor. His secretary 
said she would try and get in touch with hin to cone 
over. 

THE COURT: Because you want a bail — a 

bench warrant ordered? 

MR. Sil.AMLEy: fc3, your Honor, if the circum¬ 
stances — if it's — if your Honor feels that the 
circumstances, as Mr. Peterson presents it to you, 
indicates that ” r. Schiaffino is — is attempting 
to avoid testifying 

THE COURT: ’,.’e are going to have Mr. Peterson 
here to testify to this? 

MR. SHAMMSf: tea. 

Tilt: COURT: I can do it anytime today you 


%/ish, that he cot.ios in. 
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MR. SiLVILEfj All right. 

THE COURT: At any time. 

MR. SHANLEf: That's fine, your Honor. 

Til?. COURT: Mr. Shanley, is there anything on 
the record that Mr. Schiaffino is under personal 
recognizance bond or any bail? 

MR. SHANLEf: Well, on my — which I do not 
have, we always open, you know a file on that. I 
have a material witness file and I'm sure on the cover 
of the file I have what bail. 

THE COURT: Do you have it here? 

iiR. SHANLEf: I don't have it here, your Honor. 
I can have my agent get it. 

TH*. COURT: When Mr. Peterson comes in , then 
you have that information here? 

MR. SHANLEf: I'll have all the necessary 
papers that I have. 

TIIE COURT : fes . 

MR. SHANLEf: I do not have a transcript 
of that particular hearing. X 

Th2 COURT: When Mr. Peterson comes in, you 
have whatever you have and present it to the Court. 

MR. SHANLEY: fes, your Honor. 

THE COURT: Doesn't look like we'll do anything 
with the jury today. Should we send them home until 
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Mr. Hallina? 

MR. PALLINA: fes, your Honor, I would think 
so. We're not going to open. 

THE COURT: fes. All right. 

Bring the jury i n . 

MR. SIIANLEf: /our Honor, before we start, 
will the — will you have the Clerk mark that as 
Court Exhibit No. 1, saubmitted in camera. / 

THE COURT: Mark this a3 a Court Exhibit. 

It is sealed. 

MR. SHANLE/: it is sealed, yes, your Honor. 
Thank you. 

the COURT: Mark it as a Court Exhibit. 

THE CLERK: One sealed envelope and contents 
marked Court's Exhibit No. 1. 

(no marked.) 

THE COURT: All right, bring in the jury. 

What time do you want to start tomorrow? 

MR. CALLTNA: Any time your Honor desires. 

Ten o'clock, your Honor? 

THE COURT: Ten o'clock. 

(Jury present.) 

THE COURT: Ladies and gentlemen of the jury, 
it looks as if we will not be able to start the case 














This cones about from certain related 
material which must he examined, on which the Court 
nust make a ruling prior to the opening of the case. 

Under these circumstances — well, what I am 
also going to do, this afternoon I have a hearing 
which I've put off a couple of times. 

It will take most of the afternoon and for that 
reason we are putting this matter over to tomorrow, 
so tomorrow I would like to start at 9:30. 9:30 on 

this case. 

/ou be here to see if we can start this case 
at 9:30. fou may leave for the day. fou may sign 
in tomorrow morning before you come up to the jury 
assembly room so the jurors may leave for the day. 

9:30 tomorrow morning. Thank you. 

(The following occurred in the absence of 
the jury.) 

MR. SHANLEf: four Honor, when Mr. Peterson 
arrives. I’ll contact your chambers immediately. 

THE COURT: When Mr. Peterson arrives, you 
can contact chambers and do you think he'll be here 
or do you want to see? 

MR. SIIANLEf: All I was able — 


THE COURT: Would you want to be here? 









A 35 40 

MR. GALLIHA: I have really no need to be, 
your Honor. 

THE COURT: That;6 up to you. If you want 
to be, you are privileged to be here. 

Other than that, the Court will take care 
of it with Mr. Snanley, whatever it nay be. 

MR. OALLINA: Thank you. 

MR. SHANLEf: four Honor, it presents a 
problem because if Mr. Schiaffino is now a fugitive 
I'd ask for a few days end — to find him. 

MR. GALLINA: I would object, your Honor. / 

THE COURT: Kell, X don't know if we can 
work this out. I'm not going to nake a ruling on it 
until that becomes apparent, but I don't know at 
this time that I — you know, you ’./ant a continuance, 
you mean? 

MR. SHANLEf: /our Honor, if ' r. Schiaffino 
isn't available to testify, and he i.-; perhaps the 
I..031 irroortant witness on Counts 3 and 4 


THE COURT: Counts 3 and 4? 


MR. SHAMLEf: Right, your honor. 

THE COURT: ’.Hint you will do, you will go 
forward with whatever proof you have and when you 
get to that point whore you are on Counts 3 and 4 


and he is unavailable, then von'll make* whatever 




/ 
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application is necessary under the circumstances, 
the way it will be done. 

MR. GALLINA: In view of the prosecutions 
statement, where I was going to absent myself from 
any proceedings having to do with the witness 
ochiaffino, in view of the mistaken impression of the 
prosecutor that rr.y office called his office and his 
secretary told him that my office made some statement 

about Mr. Schiaffino, I want that clarified at this 
point. 

I know none of my secretaries even knew the 
name of Mr. Schiaffino. 3ut Monday, our office 

wao notified to have Mr. Stabile in court on Wed¬ 
nesday. 

MR. SHANLUJf: Stabile? 

MR. OALLINA: Mr. Stabile. 

THE COURT: Satile? 

MR. OALLINA: No. I mean Mr. Statile. I'm 
getting these nar'.es mixed up. 

Gene Statile, whom our office represents before 
Jr. Nadjari's office ar.d we called back to say that 
we would have him there. 

They probably called the wrong office, because 
we had originally represented Mr. Statile here also. 
MR. SHANLEf: it could well have been a 
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1 

16 misunderstanding on ny part. I'm not saying — I m 



2 

not saying I want to establish that maybe Mr. 



3 

Schiaffino knew what — 



4 

THE COURT: As far as Schiaffino is concerned. 



5 

the case will go forward and when you get to a point 



6 

where you require some time of some nature, you make 

/ 


7 

an application accordingly. 


8 

MR. GALLIHA: four Honor, if that — in anti¬ 


9 

cipation of that application — 


10 

THE COURT: We can't anticipate it because 


11 

when it comes up, then we'll rule on it. 




Why anticipate something of that nature? 



,3 

MR. GALLINA: That's true. It is pretty evi¬ 



14 

dent that the Government did not serve a subpoena / 



15 

then on Mr. Schiaffino and I'd hate — 



16 

MR. SIIANLEf: He’s a material witness. He's 


17 

under arrest. < 


18 

THE COURT: Mr. Gallina, I don’t care what 



19 

they did or didn't do. The case is just going to go 



20 

forward. 



21 

MR. GALLINA: Good. That's what I want. 



22 

THE COURT: I don't care what they did or 


23 

didn't do. 



24 

All right. 



25 

MR. GALLINA: Thank you, your Honor. 



EK flws. 

_ 

MR. SHANLEf: Good d your Honor. 

1 



I 
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(At 12:40 p.n. the following occurred in the 
courtroom without the presence of the jury.) 

THE COURT: Give your name to the reporter. 

MR. PETERSON: Dennis Peterson, 30 Bay Street, 
STaten Island, New York, here on behalf of Joseph 
Schiaffino, material witness. 

Judge, here is the situation to date: 

The matter was last scheduled for Mr. Schiaffino 
to be in this court I believe at 2:00 p.ra. on 
November 3rd. On the morning of November 3rd I 
received a phone call — ray office received a phone 
call from an investigator, Malroy I believe his 
name was. My office called up Mr. Schiaffino's 
residence and said. Don’t be here on November 3rd. 

Last evening I called the Schiaffino residence 
and spoke to a young voice who more than likely is 
the son of Mr. Schiaffino and asked for 
Mr. Schiaffino. 

The voice told me he was not in. 

At that time I left a message with 
Mr. Schiaffino's son — I am quite certain it was 
his son — to be in the Criminal Court this day at 
9:15. As of quarter to 9:00 this morning I was to 
meet Mr. Schiaffino. 

At 9:15, at approximately 9:15, my office 
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received a phone call that Mr. Schiaffino was hunting. 
At that time I got involved in a hearing in the 
Criminal Court. On trying to contact Mr. Schiaffino's 
residence, the line was busy and I was advised by 
my office to come over here to speak to your Honor. 

This is how it sits. Judge. 

THE COURT: I see. 

Yes? 

MR. SHANLEY: Well, your Ffonor, Mr. Peterson is 
accurate. However, on Monday, Special Agent James 
Malroy made an initial report to Mr. Peterson's 
office in which he said. Don't come over this morning. 
Upon my direction. Shortly after that, he made a 
second call to Mr. Peterson's office telling his 
office to relay the message to Mr. Peterson that 
Mr. Schiaffino should be over here at 11:00 o'clock 
this morning. 

Now I don't know whether that was ever passed — 

THE COURT: He is not here. 

Haveiou issued a subpoena? 

MR. SHANLEY: Your Honor, he is under — a 
subpoena was initially issued for him, a trial 
subpoena. 

THE COURT: VThen was that issued? 

MR. SHANLEY: The Eastern District of New York 


/ 



f 


./ 


/ 












A 40 

it was issued on January 21, 1975. , 

V.'e were unable to serve him. A material witness 
warrant was issued by this Court on — I'm sorry, I 
don't know whether by this Court or by Magistrate 
Cattoggio on February 19, 1975. 

He ultimately turned himself in to the 
Department of Justice on 2/20/75. s' 

At that point in time he was arraigned and 
released on his own recog r izance. He had been 
instructed to be here at your courtroom at 10:00 
o'clock on the 24th of February, 1975. On the 24th 
of February, 1975, the witness appeared and was 
told by your Honor that he could leave, and his 
attorney, Dennis Peterson, stated that he could make 
the witness available on, I think it was, either 
two or three hours notice. 

Since that time and in the number of adjournments 
that we have had I've always written Mr. Peterson and 
informed him of when the new trial was scheduled 
for the new time and the time for his witr.e 33 to 


appear. 


So on the facts here, your Honor, I would ask 
that a warrant be issued for Mr. Schiaffino, and as 



I say, he is on POR, on his own recognizance, so 
there is not much the Court can do with penalizing 
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Mr. Schiaffino for jumping bail, if that i 3 that it 
would be called. 

So the Government has fulfilled its responsi¬ 
bilities all the way down the line. 

THE COURT: When was bail set? 

MR. SHANLEY: He was released on his own 
recognizance. 

THE COURT: When was that done? 

MR. PETERSON: Judge, 1 don't know, offhand 1 
know it was about five, six, seven months ago. 

MR. SHANLEY: It was on the 20th of February, 

1975. 

THE COURT: Do you have anything to say as to 
thi3, Mr. Peterson? 

MR. PETERSON: Yes, Judge. 

Mr. Shanley indeed has always informed my 
office as to when Mr. Schiaffino must be in Court. 

On evea.-y prior occasion Mr. Schiaffino was 
available to be in thi 3 Court. 

It seems to me. Judge, that if there is fault 
at all, it might very well be mine in this respect: 

On Monday, indeed, Mr. Shanley notified my 
office that it was adjourned from 2:00 p.m. Tuesday 
until 10:00 o'clock this morning. 

Now, there have been prior adjournments, the 


i 
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number of which I don't know, I would estimate four 
or five, possibly six. 

My secretary called up Mr. Schiaffino's house 
on Monday and said. Don't be in on Monday at 2:00. 

Now, she probably did not say. Yes, be here at 
10:00 o'clock Wednesday morning. 

I called Mr. Schiaffino's residence yesterday 
at the last minute because I in fact did suspect 

another adjournment, as it has been adjourned in the 
past. 

Mr. Schiaffino has always been available except 
for this time, Judge. 

I am certain his nonavailability was not 
intentional and just invertent. 

THE COURT: Well, do you think there is any way 
we can get him in or — 

MR. PETERSON: Judge, he might very well be 
back this afternoon, I don’t know. 

THE COURT: Well, the prosecutor wants a bench 
warrant to issue. 

MR. PETERSON: Ye3, sir, I am aware of that. 

Judge. 

I have already had my secretary — my 
secretary has written a letter to his residence only 
because I was rushing over here this morning before 















48 

A 43 

your Honor. 

As soon as he is heard from b y phone, and I 
will call as soon as I can, or as soon as he is 
back from hunting, he will come in immediately. He 
might be back this afternoon, I don't know. 

I don't even know if he is hunting for a day or 
two, and 1 have not yet had the time to communicate 
with his family. 

THE COURT: Well, we are actually on trial 
with the case and we would need him in, you see. 

MR. PETERSON: Ye3, I am aware. 

THE COURT: It may very well be even if a 
bench warrant were ordered that he could be told 
about it and he would come in. 

MR. PETERSON: I am sure. Judge, just on a 
verbal telling he would come in. 

THE COURT: He would come in? 

MR. PETERSON: Yes, if I can tell him. 

THE COURT: I will order the bench warrant for 
the material witness Schiaffino and if he can come 
in on a phone call; I don't see anything wrong with 
that, and when he gets here we will see just why he 
didn't come in and why he didn't show up on this 
occasion. 

MR. PETERSON: Fine, Judge. 
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THE COUPT: All right. 

MR. PETERSON: Okay. 

THE COURT: All right, bench warrant ordered. 

MR. SHANLEY: Thank you. 

MR. PETERSON: Thank you. Judge. 

MR. SHANLEY: Now, your Honor, we do intend to 
put Mr. Schiaffino on the stand tomorrow, I would 
like the Court to be aware of that. 

MR. PETERSON: As scon as I contact Schiaffino 
or he contacts me I will contact Mr. Shanley. 

THE COURT: Once he gets here you can put him 
on as you see fit. 

MR. SHANLEY: Thank you, your Honor. 

THE COURT: All right, tomorrow on this case. 

MR. SHANLEY: Thank you. 

MR. GALLINA: Thank you. 

THE COURT: Thank you. 

Let the record indicate that Mr. Gallina, the 
attorney for the defendant, was present during the 
application made before the Court. 

MR. GALLINA: Thank you, your Honor. 

THE COURT: Thank you. 

MR. SHANLEY: Thank you, your Honor. 

(At this point a recess was taken until 
Thursday, November 6, 1975.) 

* * * 














ARREST WARRANT FOR JOSEPH SCHIAFFINO (NOVEMBER 5, 1975 


Warrint for Arresl of DrfrriV (Rev. 7-52) 


Cr. Font No. U 



You are hereby commanded to arrest Joseph Schiafflno and bring h i> 

forthwith Ixforc the United Slates District Court for the Eastern District of Hew York 

in the city of Brooklyn to answer to an subpoena charging hla with 

fliKht. to avoid (riving trntlaony In United States v. John Caputo, 74 CR 621 
on November V)/i, tn which cane he Is a material witness, having been 
arraigned and released on Ills own recognizance on February ?0, 1975. 


in violation of Title 10, United States Code, Section 1973; 

Title ia, United States Code, Section 3150. 



RETURN 


«.»District of , ss 

;yt / 

Received the within warrant the Tlay of 19 %Thd executed aame. 




m. 


' ln».Tt .Inignnl ion «.r officer l., whom th. warrant in i «u<d. g, Undid Slain Marahal or any other 

,,r •'Pn.l,,l Sl.iU'n Mmsli.d for I',11 rill of »; "any U1.1C1I Slam Mor.hol"; 

U, “my SimiioI Ak"'I >d III. F.ihral Itwl.m ..f lnvril. K al i..n", ur “any United Slot., Uanlwl or any Special Agent of 
lh« K« U«ihI lluivau of lnvvalttfaiioit'’; or ••*»ny **< m of lh« Alcohol Tu Uiul." 
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(The following occurred in the absence of the 

jury.) 

THE COURT: Good morning. 

SIIAN I*EY: Good morning, your Honor. 

MR. GALLINA: Good morning. 

TIIE COURT: The Court has examined Court 
Exhibit 1 in camera and has gone over all of the 

papers which the Government has submitted to the 
Court. 

j» 

After an examination of these papers, the 
application of the defendant's attorney is denied, and 
the court does not feel that any of these papers may 
be used by the defendant's attorney for thepurpose of 

examining into the allegations which are before the 
Court in this case. 

The application is denied. 

I might say, Mr. Shanley, in connection with 
the Government's case and on the issue of materiality. 

I am sure you are aware that the Government must prove 
materiality as part of its direct case. 

MR. SHANLEY: Oh, yes, your Honor. 

THE COURT: You sire aware of thi 3 . 

MR. SHANLEY: Your Honor — 

the COURT: And the authorities for it are set 
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be willing to turn over any interview reports or 
Mr. Malone. 

THE COUR'i.: That would be required. 

MR. SHAH LEY; As 3500 material. 

The Government’s position as to 3500, the 
defendant would get statements which are testified to 
on the substance of which are testified to on direct 
examination. 

THE COURT: That the Government would be 
required to do. 

MR. SHAMLEY: Yes, your Honor. 

And with regard to — I think Mr. Gallina has 
indicated that Hr. Moresco and Mr. Villano were in some 
sort of a conspiracy or plot to maybe I'm using 
the word incorrectly — should Mr. Moresco be called 
by the defendant and the defendant is surprised by his 
answers, doesn’t expect him to, you know — I have no 
hesitation, your Honor, to turn wer statements of j 
Hr. Moresco, Agent Moresco at that ;ime. 

I am not trying to hide anything. 

THE COURT: That would be required. That would 

* be required. 

Mr. Cailina, anything further? 

MR. GALLINA: Yes. I understand that the 
second envelope will be marked as Court Exhibit 2, yo 


■/ 
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THE COURT: I will nark that right now. 

MR. GALLINA: Thank you, your Honor. 

TIIE COURT: Mark this second envelope as 
Court Exhibit 2. 

MR. GALLINA: Thank you. And the third group — 
THE COURT: It did not get here yet. 

MR. GALLINA: When it reaches, we will have it 
narked as Court Exhibit 3? 

THE COURT: Surely. 

MR. GALLINA: Thank you. 

THE COURT: Are we ready to proceed? 

MR. GALLINA: I am ready. 

THE COURT: All right. 

MR. SHANLEY: Your Honor, Mr. Schiaffino 

/ 

apparently has not been located yet. 

THE COURT: We are going to proceed and we 
will get to that when you want to get to it. That is 
up to you. 

Bring in the jury. 

(Jury present.) 

THE COURT: Good morning, ladies and gentlemen. 
I will give you a few preliminary instructions 
regarding the case. 
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Tha case will proceed in the following order: 
The Government will make an opening statement outlinin', 
its case. The defendant may make an opening statement 
outlining his case. lie is not required to do so. 

The Government is required to make an opening 
statement. 


The opening statements are not evidence but are 
merely to aid you in generally understanding the 
nature of the case and the significance of evidence 
when it is introduced. 

After the opening statements, the Government 
will introduce evidence. 

At tne conclusion of the Government’s evidence, 
the defendant has the right to introduce evidence. 
However, he need not do so. 

Rebuttal evidence may be introduced. 

At the conclusion of all the evidence, the 
attorneys may make their closing arguments to you. 

Faithful performance by you of your duties is 
vital to the administration of justice. 

The law applicable to this case will be 
contained in the instructions I give you during the 
course of the trial and it is your duty to follow 
all such instructions. It is your duty to determine 
the facts and to determine them from the evidence and 











/ 
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tha Government or the defendant in this case, for each 
is entitled to the same fair and impartial considera¬ 
tion. 

No statement or ruling or remark which I may 
make during the presentation of testimony is intended 
to indicate ray opinion as to what the facts jure. You 
are to determine the facts. 

In this determination, you alone must decide 
upon the believability of the evidence and it 3 weight 
and value. 

In considering the weight and value of the 
testimony of any witness, you may take into 
consideration the appearance, attitude and behavior of 
the witness, the interest of the witness in the 
outcome of the case, the relation of the witness to th< 
Government or the defendant, the inclination of a 
witness to speak truthfully or not, the probability cr 
improbability of the witness' statements, and all 
other facts and circumstances in evidence. 

Thus, you may give the testimony of any witness 
just such weight and value as you nay believe the 
testimony of such witness is entitled to receive. 

Until this case is submitted to you for your 
deliberation, you must not discuss thi3 case with 
anyone or remain within hearing of anyone discussing 







A 55 


59 


it. Neither should you read any newspaper article, 
listen to any radio broadcast, nor view any television 
program which discusses the case. 

After this case has been submitted to you, you 
rnu3t discuss this case only in the jury room, when all 
members of the jury are present. 

You are to keep an open mind and you must not 
decide any issue in this case until the case is 
submitted to you for your deliberation, under the 
instructions of the Court. 

We will now have the opening statement of the 
prosecutor. 

HR. SIIANLEY: May we approach the bench for 
one minute, your Honor? 

THE COURT: Surely. 

(Side bar follows:) 

MR. SIIANLEY: I apologize, your Honor; in ray 
haste to get up here, I forgot my notes for my 
opening statement. 

I'd like two or three minutes to go get them 
and come back. 

THE COURT: Do you want me to send the jury out 

MR. SIIANLEY: It will only take me a couple of 


minutes to get them. 
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notes. 


TK3 COURT: Surely. 

(In open court:) 

t:ie COURT: The prosecutor wants to get some 
so we will wait for him. 

(Mr. Shanley leaves courtroom.) 

(continued next page) 
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(Mr. Shanley no*/ present in courtroom.) 6J 

THS COURT: fou may proceed, if you wish, 

Mr. Shanley. 

MR. SHA.NLE/: Thank you, your Honor. 

your Honor, Mr. Oallina, Mr. Caouto, . 

Foreman, ladies and gentlemen of the jury: 

First, I• <2 like to apologize for delaying 
you for the last few minutes. 

My name is Richard L. Shanley and I am. the 
prosecutor in this particular case against John 
Caputo. 

And my function row i an opening statement, 
is to give you sort of a road map, a guideline of 
what the Government expects to prove during the 
course of the trial. It is merely what the Government 

expects to prove. 

Hhat I say doesn't count. But in order to 
facilitate you following the evidence, I will outline 
what the Government -witnesses will say. 

Now, as the Court pointed out,the defendant 
is charged with a crime. Federal — violation of a 
Federal statute, namely, false declaration before a 
Grand Jury. 

As the Court pointed out to you, this is only 
a charge. It is up to the Government now to prove 
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beyond a reasonable doubt the defendant did things 
alleged in the indictment. 

four purpose here, ladies and gentlemen, is 
to make that determination from the credible evidence 
The evidence ’.-/ill be fron the mouths of witnesses 
who take the oath and testify. 

As the Court pointed out, observe these wit¬ 
nesses. Observe their demeanor, in order to assess 
their credibility. And in weighing the evidence, 
use your Cod-given common sense. 

Now, although the Court read the indictment 
to you on Monday, I'm going to reread it, perhaps 
not totally, but in pertinent part. 

It is a four-count indictment: 

"The Grand Jury charges that on the 29th day 

of April, 1^74, in the Eastern District of New fork, 

/* 

a Grand Jury of the United States of America was 
conducting an inquiry to determine, among other thing 
whether in connection with a case of United States 
of America versus Joseph Doe, Criminal No. 73-1995, 
there had been committed in the Eastern District -- 
MP.. GALLINA: four Honor, r.tay vc approach the 
bench for a moment? 


THE COUPT:. Side bar. 
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(3idc bar follows.) 

MU. C. ALLIN A: If your Honor please, if you 
recall prior to the trial, I moved to have your 
Honor restrict the Government from presenting in 
its opening statement certain materials that it knov/3 
it cannot present during the trial. 

THE COURT: fou did. 

MR. GALLINA: And that I asked your Honor to 
also not permit the reading of two counts of that 
indictment as being inflammatory and prejudicial 
because the Government well knows it has no evidence 
to support those counts. 

It is apparent that the Government is again 
goino! to read that same indictment which contains — 

I believe, according to a plot and a plan by the 
Government, the recited testimony from, the Grand Jury/ 
of a witness who they know will not testify in this 
court and will not testify to those matters in this 
court. 

THE COURT: fou mean. Counts 3 and 4? 

MR. GALLINA: fes. 

Just for the purpose of again emphasizing that 
testimony in the Grand Jury to thl3 jury. I'd ask 
your Honor again to restrict and order the Government 
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from not reading these counts to the jury and not 
reading that testimony to the jury. 

THE COURT: Mr. Shanley? 

MR. SlIANLEf: four Honor, the Government 
intends to prove these four counts. Because the — 
a witness -- a witness right now is a fugitive. We 
fully expect to apprehend hire and have him here to 
testify and as your Honor pointed out, it is the 
witness' decision whether or not he’s going to testify 
or not when he get3 on the stand and under oath. 

The Government ha3 no reason at this point, 
the witness having testified once before the Grand 
Jury, that he is now not going to, except on the 
statements from his attorney. V/e can't be bound by 
what the attorney says. We have to prove our case. 

MR. CALLINA: The witness appeared tvith his 
attorney in this courtroom and stated both to 
Ur. Shanley and to myself that he is not going to 
testify in this case in the fashion in which the 
Government wishes him to. He's not going to do that. 

MR. SilANLEf : That's the chance the Government 
will have to take. 

THE COURT: The Court feels that possibly 
a rereading of the indictment might be inflammatory 
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and it night be prejudicial and the Court will 
restrict the Government to a statenent by Mr. Shanley 
of what the Government intends to prove and the Court 
will request that the Government do not go through 
the indictment and read the indictment a.s part of 
its opening. 

you may use it, you may U3e it in your 

closing, but not at this time. 

MR. SUABLE/: four Honor, are you directing 

me not to do this? 

TIIE COURT: fes, I'm directing you not to do 
it. I an directing you to make an opening statement 
which will set forth what the Government intends to 

prove in connection with each count of the indictment. 

/ 

I am directing you not to read the indictment 
as part of the Government's opening statement. That 

is an order of the Court. 

MR. SUANLEf: May I summarize it? 

TIIE COURT: fou may summarize. Come back, 

come back. 

MR. GALLIHA: fes, your Honor. 

THE COURT: I will permit you to summarize 
it. I can't stop you on that. fou may summarize 
it but not read it. fou nay summarize it, in any 
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fashion, any manner and any way that you see fit 
That’s perfectly all right. 

Mr*. SHANLEf: Will the Court inform the jury 
that I — the Government — you instructed the Govern¬ 
ment, directed the Government not to read the 
indictment? 

TilE COURT* Do you wish me to do this? 

MR. SHANLEf: I don't know. 

THE COURT: No. If you wish me to, I will. 

If you wish me to, I will. 

MR. SliANLEf: All right. 

I’ll do it. I’ll handle it. 

THE COURT: Do you wish me to ? 

MR. SIlANLEf: No, your Honor. 

THE COURT: All right. 

(In open court.) 

MR. SHANLEf: Ladies and gentlemen, in order 
to save your time , perhaps I could best, as regards 
the indictment, ju3t sort of summarize the various 
counts in the indictment 

Count One — the Grand Jury met on April 29th, 
1^74• That's the date that Mr. Caputo testified 
before the Grand Jury, lie testified at length 
and the Government charges that during that testimony 
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he made four — committed four separate crimes. 


66 


Committed — made false declarations four different 
points during his testimony: 

The first one. Count One, he was confronted 
with an FBI report, which is called a 302. fou will 
probably hear that term in the course of the trial. 
302 is an F3I report, which an agent writes down the 
results of an interview. 

lie was confronted with a 302 by — which was 
written by two agents of the FBI, namely, Robert 
Frank and Bob Sweeney,and which 302 says that Caputo 
admitted that he'd be able to handle the Fifth 
Precinct of New fork City Police Department in regard 
to gambling matters. 

And he admitted that he may have paid off a 
small amount to the Police Department in operation 
of a parking lot which he ran. 

During the course of Mr. Caputo*s testimony 
ha denied making this statement to agents of the 
Federal Bureau of Investigation. 

Cout.*: Two involves another interview which 


he had with the Federal Bureau of Investigation, with 
Assistant Director John P. Malone, and Anthony 
Villano, who was a Special Agent. 
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During that interview, which took place in 
March of 1073, the agents of the Federal Bureau of 
Investigation recorded his statements and one of his 
statements to them was, or part of his statement to 
then was that he had paid police officers v;hen he was 
involved in the gambling business. 

then confronted with this statement, Mr. Caputo 
denied .laving made it to Mr. Malone and Agent Villano. 

Count Three, Mr. Canute was asked whether or 
not he had — had a conversation with one Joseph 
Schiaffino, who was a patrolman at that time, in 
1971. 

He was asked whether he had a conversation 
with Mr. Joseph Schiaffino at the Paris Bar, which 
is downtown Mew fork, in which he asked Mr. Schiaffino 
to contact one Sergeant Eugene Statile for him. 

Mr. Caputo denied that under oath. That’s 
Count Three. 

Count Four, Mr. Caputo was asked and I’ia 
paraphrasing — whether or not he had talked to 
Mr. Schiaffino after Mr. Schiaffino had testified 
in that same Grand Jury. 

Mr. Canuto denied having talked to Mr. 
Schiaffino at that time and which time he also 
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denied that he had ashed hip. any questions about 
Mr. Schiaffino'3 appearance in the Grand Jury. 

Nov,that's Count Four of the indictment. 

Now, what's the Government going to prove 
with regard to these counts? Well, vie’11 — the 
Government intends -to call the Court reporter, the 
Grand Jury Reporter, who took the notes and had then 
duly transcribed, of Hr. Caputo's testimony. 

We will call the Foreman of the Grand Jury, 

Hr. Ralph Wilkinson, who will explain Mr. Caputo 
was there, took the oath and what the investigation 
was about. 

Now, there will be other witnesses but rather 
than pinpoint exactly what witness will say v/hat, 

I'n going to try to give you a factual summary of 
the evidence which will come collectively from the 
mouths of all these witnesses. 

Mr. Canuto lived on Monroe Street, which is 
on the lower East Side. It’s in the Fifth drecinct. 
The Fifth Precinct is an area which is around 
Chinatown and perhaps east of Chinato m. And south 
a little bit. 

And to the south of the Fifth Precinct, is the 
First Precinct, which includes the 'Wall STreet area 
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and the lower West Side. 

/ 

Mow, you will hear references made to the 
Fifth Precinct and the First Precinct during the 
course of this trial. In early 1971, Mr. Caputo was 
arrested for gambling, on a gambling charge. Federal 
gambling violation. 

Around that time, Mr. Caputo approached 
Mr. Schiaffino. Mr. Schiaffino, in 1971, was a 
police officer. He ran, with the help of his family, 
he ran a bar called the Paris bar, which is located 
on South Street, on the corner of South Street and 
Peck Slip. It's right near the Fulton Fish Market, 
very close to the Fulton ^ish Market. 

Mr. Caputo approached Mr. Schiaffino early 
one morning. Mr. Schiaffino and the Paris Bar 
has rather odd hours. It did then, because of the 
trade which they got at four or five o'clock in the 
r.orning from the oeoplo coming in with the fish on 
the Fulton Fish Market. 

They had hours which they were allowed to 
stay open which was a little different fron normal 
restaurants. And he approached Mr. Schiaffino around 


four or five, very early in the morning and he a3ked 
"r. Schiaffino if he would contact Eugene Statile, 
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Sergeant Eugene Statile of the First Precinct. 

Mr. SchiaEfino said:!le doesn’t come to work 
yet. Cone back later and I’ll call hin. Around 
eightish in the morning, in a spring day, Mr. Caouto 
reappears and Mr. Sc'niaffino calls Sergeant Lugene 
Statile for Mr. Caouto and tells Mr. — .Sergeant 
Statile that there is a gentlemen there to see hi™. 

The meeting took place. MR. Sc'niaffino 
wasn't present when the meeting—personally there 
observing the meeting, but it took place. 

;jow, this is in 1971. A few wpeks later, 
three or four weeks later, two weeks, approximately, 
the gambling arrest — the gambling charge lodged 
against Mr. Caouto was dismissed because it was a very 
very weak case and it wa3 dismissed against him. 

Mb. CALLIttA: four Honor, nay we approach 
the bench? 

THE COURT: fen. Come up. 

(Side bar discussion follows._ 

THE COURT: Co ahead. 

MR. GALLIUA: The prosecution has decided 
in the facr. of its full knowledge that the defendant 
v/ns innocent in that case and that the charges 
were dismissed against my client, because he was 


h 
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innocent, has implied that the only reason that the 
Government dismissed the case was because the charges 
—because the evidence was weak against him. 

That in fact he was really guilty but the 
evidence was weak and I move for a mistrial and the 
withdrawal of a juror. 

MR. SiiANLEtf: This is — Mr. Caputo's own 
testimony in the Grand Jury. He says that,"The 
charges were dismissed against me because they 
were weak,"and that will be in evidence. 

TIIS COURT: That's Mr. Caputo's statement? 

MR. SHANLEf: Mr. Caputo's testimony, and 
his testimony — his testimony wh ch agents will 
say to — Mr. Caputo told him that. 

THE COURT: Mr. Gallina? 

MR. CALLINA: That ha 3 no relevancy whatsoever 
and I don’t knew it chat i3 the testimony. I’d like 
to see the — 


MR. SUANLEf: fou'vc got hi3 Grand .Jury testi¬ 


mony . 


MR. GALLINA: I don't remember that part. 
THE COURT: Do you want a chance to look at 


25 


MR. GALLINA: fes. 
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THE COURT: fou want to take a short break? 

MR. CALL I'l A: I would think so. 

TrlE COURT: All right. v.’o can do that. 

(In open court.) 

THE COURT: All right. We will take about a 

ten minute adjournment. 

’When the jury is out, please do not discuss 

the case, even among the jurors. 

The jury ir.a/ go out for a ten—minute adjourn¬ 
ment. 

(The following occurred in the absence of the 

jury.) 

THE COURT: All right, gentlemen. 

Look and then v/e will take it after. I 
have another matter now, gentlemen. 

(Recess taken.) 
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THE COURT: Come up at side bar. 

(The following occurred at side bar.) 

MR. SHAXLEY: To take it in proper chronology, 
your Honor, when the first interview took place between 
Agent Prank and Agent Sweeney and Mr. Caputo, they told 
him at that time that following his arre3t the evidence 
against him was reviewed and after a few weeks it was 
determined there was insufficient evidence against him 
to uphold successful prosecution. 

A subsequent interview with Mr. Caputo with 
Mr. Malone and Tony Villano, Caputo told them that the 
Government had no case and the information furnished to 
the Government was completely false. 

In Mr. Caputo’s grand jury testimony, he makes 
reference to a fake arrest, a phony arrest on a number 
of occasions. 

I certainly think there is plenty of evidence 
before this jury. 

THE COURT: V/hat does he say? 

MR. GALLINA: Your Honor, on the page of the 
interview — may I cite each page — may I say this to 
your Honor: 

Again, the prosecution has absolutely misstated 
the facts and they have led this jury a3tray by implying 
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that the dismissal against my client was based on 
insufficiency of evidence and therefore he was guilty. 

The prosecution further came before this bench 
and claimed that they were ready to have grand jury 
testimony to show that my client admitted in the grand 
jury that the dismissal against him was based on 
insufficient evidence. 

I direct your Honor's attention to page 12 of 
the grand jury, lines 23 terough 24. He says: 

n I said everything is a lie, lie, lie. 

But he did say, "I can help you," meaning 

identify who was an informant. 

How that is concerning that. 

THE COURT: Yes. 

HR. GALLINA: He then goes on, on page 13, 

line 7, and he said, "This i3 all lies." 

On page 20, line 6, he said when he was asked 

questions: 

"Do you have any gambling interest in 

Greenpoint, Brooklyn? 

"Answer: My God, never." 

And even if we want to imply, and this is where 
the prosecutor implied that he had impliedly admitted 
that he was involved in gambling in Brooklyn with the 
Colombo group, and this is on page 23, line 24: 
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1 

■I got thi.3 phony arrest." 75 


2 

Page 24, line 11: 


3 

"I got arrested for a phony arrest and I would 


4 

tall them that I did a thing like that." 


5 

He said, "I would tell them that I did a thing 


6 

like that." 


7 

Page 25, line 10, he says: 


8 

"And it was a phony case I had, that is all 


9 

lies." 


10 

Then he goes on page 32, line 5 through 7, he 


11 

said: 


12 

"How come you got this arrest? 


13 

"I said, Tony, whoever made thi3 arre3t made a 


14 

bad one, Tony." 


15 

This is how he is relating how these things 


16 

happened. 


** 17 

THE COURT: He is relating his position. 





18 

MR. GALLINA: And then on page 32, line 8 


19 

through 16, he says: 


20 

"I said you made it up, Tony. I don't like to 


21 

use the word frame-up, that is a lousy word with the 


22 

FBI, they don't frame nobody, but you probably had a 


23 

very bad informant. I 3lept, turned and turned. Why 


24 

didn't you harp on thi3 thing, but he got away from — 


25 

he started asking me stupid questions and I looked .at 
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him. You made this complaint, you put me down with 
Joe Colombo. You put two hundred runners. I wasn't 
even in the business, Tony." 

Then it was claimed by the prosecution as we 
walked away from the bench, and I said, "It was in a 
report?" 

And he presented to ue Mr. Malone's report. 

May I have that? 

THE COURT: That isn't what he told the Court. 

MR. SHANLEY: I said that the agents will 
testify. I said the agents will testify. 

THE COURT: That is not a basis for what you 

did. 

MR. SHANLEY: Your Honor, the evidence will be, 
there will be evidence that the arrest was — the 
complaint, the complaint was dismissed because of 
insufficient evidence, that is what they are going to 
testify to. 

THE COURT: That is not a proper basis for the 
statement that you made before this jury. That is not 
a basis for your doing that. They might testify to 
that, but you would have to put it in that particular 
way exactly. 

The way you put it was that because something 


25 


happened strange 
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MR. SHANLEY: I do. I eee what you mean, your 
Honor. I see what you mean. 

THB COURT: You are not permitted to do it that 

way. 

ilR. SHANLEY: I see what you mean. 

THE COURT: No questionI 

You are not permitted to do it that way. 

MR. SHANLEY: I apologize if I phrased it that 

way. 

THE COURT: The Court will deny Mr. Gallina '3 
application, but what you will have to tell the jury — 

and the Government will be ordered to tell the jury _ 

that the statement the Government made was improper 
and there is no inference, no inference of any kind 
that John Caputo could or should have been convicted. 
MR. GALLINA: That would — 

MR. SHANLEY: That it wa9 dismissed because of 
insufficient evidence. 

THE COURT: I don’t care why it was dismissed. 
MR. GALLINA: I would ask tha Court to instruct 
the jury that the charges were dismissed against the 
defendant Caputo and that he was innocent and under 
the law is innocent of those charges. 

THE COURT: I will do that. 

MR. GALLINA: Absolutely innocent of those 
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charges. 

THE COURT: I will do that. 

MR. GALLINA: And that there was no evidence eveir 

THE COURT: Convicting him. 

MR. GALLINA: (Continuing) He was absolutely 
innocent of those charges. 

MR. SIIANLEY: I don't think I should make that 
kind of a statement. It was insufficient evidence. 

THE COURT: You tell me what kind of statement 
I am to make then if you don't think what I suggest 
should be done. You tell me how I shall put it. 

MR. SHANLEY: That the Government, the 
Government will introduce evidence, statements, the 
agents will testify that he told Caputo — 

THE COURT: I am going to let you tell them that} 
You tell me how I should correct for the jury the 
statement that you made that was improper. You tell 
me how I should correct it, or do you want to correct 
it? 

(continued next page) 
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MS. SHANLEY: Let me think about it for a 

2 

nxinute. That is how to correct it. 

3 

Your Honor, what counsel is worried about is 

4 

that the jury now thinks that the defendant was guilty. 

5 

that is that in the minds of the jury the defendant va 3 

6 

guilty of this gambling case, and I don’t, I don't see 

7 

/ 

8 

how that seed ha3 actually been sown yet. 

I Will simply state — 

' 9 

THE COURT: You sowed the seed and the jury now 

10 

knows it. No question. You sowed the seed. 

11 

MR. SHANLEY; To go to the next step, though, I 

12 

will cori*ect my statement by — 

13 

THE COURT: How? 

14 

MR. SHANLEY: By saying that the agents will 

15 

testify — 

16 

THE COURT: The Court will correct your statement 

17 

by saying that the charges against John Caputo were 

18 

dismissed and no inference of any type or any 

19 

presumption is to be made that there was any guilt as 

20 

to John Caputo, that is that the Government could under 

21 

other circumstances have proven that. There should be 

22 

no inference, no presumption. 

23 

The only way to correct it is for the Court to 

24 

Correct it. 

25 

MR. GALLINA: I could ask your Honor, even though 

« 
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I don't agree that your Honor can cure it by 
instructing the jury in any fashion at this point 
THE COURT: I don't feel that it is that 
serious that I grant your motion. 

HR. GALLINA: Then I want your Honor to say that 
at this point the charges were dismissed against the 
defendant Caputo and under the law and for all 
practical purposes he is to be considered absolutely 
innocent of any of those charges. 

THE COURT: This is true. 

MR. GALLINA: Again, I would ask your Honor to 
restrict the Government from offering any evidence 
from any Government agent or any Government witness 
that the Government believes that John Caputo may be 
guilty or may have committed this crime, but that the 
evidence was very weak, too weak to convict him and 
that he was in any way involved in this crime or that 
he was guilty of this crime in any fashion. 

THE COURT: Mr. Slxanley? 

MR. SHANLEY: My witnesses will testify as to 
what they told Mr. Caputo and what Mr. Caputo told th< 

THE COURT: Well, your witnesses on the 
Government's direct case? 

MR. SIANLEY: Yes. 

THE COURT: They will not be permitted, they 
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will not be permitted to state that there wa 3 a 


81 


presumption or an inference that he was guilty of that 
charge of which he was found innocent. 

MR. SHANLEY: They are going to state what they 
told him, your Honor, and that i 3 the way — 

THE COURT: Oh, the Court will order you nov 
not to permit your witnesses to so 3 tate as to the 
charge of which Mr. Caputo was found not guilty or of 
which charges — 

MR. SI1ANLEY: He wasn't found not guilty; the 
complaint was dismissed. 

THE COURT: It was dismissed, and as to that 
your witnesses will not be permitted to give an 
inference that he was guilty or any presumption that 
he was guilty. 

MR. SHANLEY: Perhaps I need advice, your Honor, 
because this is what was explained to Mr. Caputo. 

Now, if you don't want me to say these are the 
word3 that the agents used, they said following his 
arrest by the FBI that the evidence against him was 
reviewed and after a few weeks it was determined there 
was insufficient evidence against him to uphold a 
successful prosecution, that is what they told him — 

THE COURT: That doesn't in any way add to the 






Government's case and it is not necessary. 

HR. SHAULEY: In the whole context of the inter¬ 
view it certainly does. 

THE COURT: Well, at this time, until there is 
a further showing of a necessity, possibly in a 
rebuttal, possibly in rebuttal, there I might permit 
you to use it, but in the Government's direct case you 
may net use it. 

MR. SUANLEY: Thank you, your Honor. 

THE COURT: All right. 

Are you ready to proceed? 

Bring the jury in. 

(At 10:50 A.M. the jury took its place in the 
jury box.) 

THE COURT: Ladies and gentlemen of the jury: 

The gambling charge which the Government 
formerly had against the defendant in this case, 

John Caputo, those charges were dismissed, and as to 
those charges the jury is to draw no inference nor hav 
any presumption that there may have been any deals as 
to Mr. Caputo. Those charges were dismissed, so no 
inference may be drawn as to those charges and 
Mr. Caputo is not in any way to be considered guilty 
by any means or under any circumstances or even a 
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presumption of guilt as to Mr. Caputo a 3 to those 
charges. 

You may proceed, Mr. Shanley. 

MR. SHANLEY: Thank you, your Honor. 

MR. GALLINA: Your Honor, may we approach the 

bench? 

THE COURT: Surely, come over here. 

(The following occurred at side bar without 
the hearing of the jury:) 

MR. GALLIIIA: I beg your Honor's indulgence. I 
thought your Honor was going to instruct the jury that 
Mr. Caputo was to be considered innocent for all 
purposes under the law as to those charges. 

THE COURT: Actually, I should have. 

MR. GALLTNA: Thank you very much, your Honor. 
THE COURT: Anything, Mr. Shanley? 

MR. SHANLEY: In the eyes of the law, if you 
put it in the eyes of the law he was considered 
innocent. 

THE COURT: Do you want that? 

MR. GALLINA: I don't care. I don't care. 
Whatever way it is practical, he is considered — 

MR. SHANLEY: I think the word "innocent" is a 
very strong word to use, your Honor. If you will 
notice, when a complaint is dismissed there is usually 
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some reason 
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to believe that there was probable cause 


or something. 


MR. GALLINA: There is not. 

THE COURT: No, there isn't. It is probable 
cause but — 

MR. GALLTNA: The Government on its own opening 
— on its own complaint dismissed the charges against 
him because he was mis-identified, and we know that. 

MR. SHANLEY: I didn't know that. 

MR. GALLINA: They have nerve to come in here 
and make these statements. 


that. 


MR. SHANLEY: I didn't know that. I didn't knov 


Thank you, Mr. Gallina. 

(The trial then proceeded within the hearing 


of the jury:) 


(continued next page) 
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THZ COURT: Ladies and gentlemens 


85 


For the purpose of the gambling charge which wa 
dismissed by the Government, Mr. Caputo is to be 
considered innocent as to those charges. 

Thank you. 

MR. SHANLEY: May I proceed, yo-ir Honor? 
courts You may, you may. 

MR. SHANLEY: Thank you. 

MR. SHANLEY: (Addressing Jury) Now, ladies and 
gentlemen: 

1973, early in 1973, the Federal Bureau of 
Investigation instituted an inquiry into allegations 
that an agent of the Federal Bureau of Investigation 
and a police officer, the police officer's name wa 3 
Eugene Statile and the agent, the FBI agent’s name 
was Joseph Stabile, had received a total of $15,000 
from oohn Caputo to fix a gambling arrest back in 1971. 

They interviewed Mr. Caputo on two occasions. 

On the 19th of February, 1973, Agents Prank, Robert 
Frank and Robert Sweeney interviewed Mr. Caputo at hi 3 
home on Monroe St. Mr. Caputo, during the course of 
this interview, denied paying a substantial bribe. 

.Ie denied paying off an FBI agent. Ke denied paying 
Eugene Statile. He denied the whole incident. This 
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wa3 an interview on the 19th of February, 1973. But 
he did admit that he had paid cops during his gambling 
career. He admitted — bear with me for one minute, 
please — he admitted to agents Frank and Sweeney 
that he had been able to handle the 5th Precinct in 
regard tohis gambling operation, the 5th Precinct 
being where his home is on Monroe St., and he also 
admitted to Agents Frank and Sweeney that he had been 
able to — he may have paid off small amounts of monie 
to the police in the First Precinct where he operated 
a parking lot. 

He made other statements during the course of 
that interview, which the agents will testify to. He 
testified — he admitted to the agents he knew Joseph 
Stabile, he admitted to the agents he h_d been 
contactedty Joseph Stabile shortly around the time of 
his arrest for gambling charges, but he did deny 
making a large pay-off to either Statile or Stabile — 
those names are very similar. Stabile, Statile. 

The Bureau, the Federal Bureau of Investigation 
re-interviewed Mr. Caputo a few weeks later, on the 
3rd of March, 1973, at his home in the Poconos, He 
has a house up in the Poconos which you will hear 
testimony about. It is in the woods. The Ar^i3tant 
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Director in charge of the Federal B-ireau of 
Investigation, New York Office, J'hn t. Malone, and 
Special Agent Anthony Villano, interviewed him on the 
Saturday afternoon in his house in the Pocono3. 

Once again he denied making a payoff in sums of 
money to fix thi3 gambling case or denied making any 
kind of a $5,000 or a $10,000 or $15,000 payoff. 

Cut he did admit that he had paid police officers when 
he was involved in thegambling business. 

He was asked to take a lie detector test and 
he refused. 

MR. GALLINA: Your Honor, may we approach the 

bench? 

THE COURT: Come up. 

(The following occurred at side bar without the 
hearing of the jury.) 

MR. GALLINA: Your donor, I now move for a 
mistrial. I don't need to say anything more. 

MR. SUANLEY: Thi3 is in the statement that he 
asked him and he refused. 

I mean is the Government not allowed to 
introduce into evidence what — 

MR. GALLINA: I ask that the jury be excused 


25 


30 we can argue this out fully 
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THE COURT: Yes, all right. 

(The trial then continued within the hearing of 
the jury:) 

THE COURT: The jury may go out for a short 
adjournment. 

Please don't discuss the case. 

The jury may leave. 

(At 11:00 A.M. the jury left the courtroom.) 

MR. GALLINA: Your Honor, may I make a 
statement? 

In all the years that I have practiced before 
the Federal and State benches, I have never, never, 
never seen such an example of devious and despicable 
trial tactics as I have just seen happen before this 
jury. 

That question of his having been asked to take 
a lie detector test and refusing to take a lie 
detector test, whether it is true or isn't, is one 
that ha3 no relevancy whatsoever to the issues before 
this Court, none, none. It can't even be reasonably 
argued. 

Your Honor, for counsel to do this without 
making either the defense or the Court aware of what 
he was going to do is certainly more than ample proof 


r r 
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of the fact that the prosecution knew that that wa 3 
what he was going to do and was absolutely despicable. 

I don't think under the laws and the cases, I 
don't think that there is any support whatsoever in 
any fashion for any such statement and I move for a 
mistrial. 

THE COURT: Yes, Mr. Shanley. 

MR. SHANLEY: Your Honor, counsel has been in 
possession of these statements for nigh over a year 
now. 

THE COURT: Yes, but, Mr. Shanley, you seem to 
think that because an Ffll agent has said something or 
has done something, that on the basis of his action 
you have a right to make out a case against the 
defendant. 

The defense's position is perfectly correct her< 
and you don't have a right to do that. 

MR. SHANLEY; Your Honor, I was interrupted in 
ny statements. I was going to say teat he had no 
faith in a lie detector test and ha was willing to go 
before a priest. 

THE COURT: That doe3 not give you the right 
undar these circumstances. 

In making your opening, you have to present wha 
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is credible evidence/ credible proof and something 
which goes directly to the indictment which is before 
the Court. 

You cure not trying Mr. Caputo's credibility in 
an opening statement# and that is what you seem to be 
doing, and that is not the purpose of your opening 
statement# to try Mr. Caputo's credibility. 

MR. SHANLEY: Your Honor, I was not. I was 
simply relating what is going to be testified to. 

the COURT: Weil# I will tell you now if you 
continue to do this I must grant a mistrial# and if 
you don't know what you are doing# you had better sit 

down a few minutes and look. 

MR. SHANLEY: I thought the Government on this 
situation where it is a qualified statement that that 
is perfectly admissible. 

THE COURT: I cannot permit it. 

You're actually trying this man's credibility 
in an opening statement and this is not a proper place 
for you to do that. 

You are supposed to advise the jury as to what 
* proof you have which will prove the counts that are 
before the Court. You are not to try his credibility 

here. 
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MH- GALLI!,A: Your Honor, presune that the 
defendant was on the stand, let us go so far as to 

presume the defendant's credibility was on the stand, 
there is no way that the prosecution under the laws in 
this Second Circuit could confront him with the fact 
that he had refused to take a lie detector test. 
hiT. COURT: No way he could do it. 

MR. GALLINA: That is correct, and it is 
reversible error and he committed that error now and 
there is no way we can excise from the mind of this 

jury the fact that he told an FBI agent he would not 
take a lie detector test, no way. 


(continued next page) 
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TFIE COURT: 'anything further, Mr. Shanley? 
MR. STIAULSf: Nothing except, your Honor, I 


was going to qualify that statement. 

THE COURT: That doesn’t permit you to do it. 

If you expect to U3e your opening statements on the 
credibility of Mr. Caouto, which i3 really not before 
us, and what Mr. Gallina told you is true, if he 
were even on the stand you couldn't ask him that. 

I will take five minutes. 

(Recess.) 

THE COURT: Mr. Gallina, make your motion, y 

MR. CALLINA: four Ilonor, at this time the 
defendant raove3 for a mistrial and the withdrawal 
of a juror on the ^rounds that the error by the 
prosecution, the statement by the prosecution has 
so prejudiced the jury, or possibly prejudiced the 

jury that the defendant could not have a fair trial. 

% 

THE COURT: Mr. Shanley. 

MR. SHAHLEf: four Honor, I am well aware that 
evidence — that polygraph tests are inadmissible 
in Federal Courts. But I have — I did scrie research 
on this problem and I didn't find any cases which said 
that a statement * as to whether or not a person 
would take a polygraph tost is inaddmisible, whether 
he would or he would not. I think there is a 
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distinction hora =».s 
no question about i 
is getting n case f 
• ?iehi ion, in v/hieh 


to the results of the 
t, although there is — 
or me, a District: Court 


it was adr.itted into a 


test, 

"r. Branch 
case in 
Federal 


court, the results of a polyer 
I think there is n dist 
under the circumstances, when 
question was asked and he cane 


\nph test. 

inction here, and 
it was qualified, the 
hack and 3aid, "I'll 


«ln thisn and I'll do that, but T have no reliance on 
this. *’ 


"his is not — this is not error, your Honor, 
in the sense that it's inadmissible evidence, because 
there doesn’t seer to be any low as to whether that 
question — the fact that the question was asked 
can be admitted Into evidence. It just doesn't 


neeti to have core up. 

I have sore cases here and I was looking for 
that point. 


T;;;: COURT: Anything further, *' r . Callina? 

”F. C-ALLlMh: \four Honor, insofar as just 
rationale, it's obvious that the evidence could 
not have been offered even in cross-examination of 
ry client. The evidence in. the state, ion t, or the 
purported evidence in the opening statement was 
offered in such a fashion by the prosecution, v/oll 
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knowing that it had no relevancy or bearing upon 


any of the issued in this case, and it was done only,^ 
only, obviously, for the purpose of prejudicing this 
jury, convincing this jury that this nan is really 
guilty; if ho weren't guilty of the underlying crimes 
and everything else that is happening in this case, 
he would have taken a lie detector test. 

That is the clear message to the jury, and 
especially now, even if it is not brought out in 
eviddnee, it is known to the jury he refused to take 
a lie detector test. 

There is just no way of curing it, your Honor. 

MR. SIIANLE{: four Honor, T disagree. I would 
certainly disagree with Mr. Callina that it was an 
effort on the part of the Government to prejudice 
the jury. 

THE COURT: The Court feels it's highly 
prejudicial, and the notion for the withdrawal of 
a juror and the declaration of a mistrial by the 
defendant is granted. 

MR. SHANLE L : fou won't wait until I get that 
case, your Honor? 

THE COURT: The motion is granted, counselor. 

MR. Thank you,your Honor. 

THE COURT: Bring in the jury. 
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(Jury present.) 


95 


THE CO'JRT: Ladies and gentlemen of the jury, 
the Court has granted a request for a mistrial by 
the defendant, in view of the prejudicial statement 
the prosecutor nado and which does not aopear could 
be cured. 

Under these circumstances, the jury is dis¬ 
charged with the thanks of the Court and you will 
return to the Central Jury Room on the first floor. 

Thank you and have a nice day. 

(Jury discharged.) 

THE COURT: Gentlemen, would yz'\ want to pick 
your other jury? 

MR. CALLINA: I have no objection to it, your 
Honor. I have a small scheduling problem. I wanted 
to try a case, there is a multi-defendant case 
starting next week before Judge Cooper. 

TI1E COURT: If you get on this one now it will 
probably <70 into next week. 

MR. Shanley? 

MR. SHANLEf: I am ready to nick another jury, 
your Honor. 

THE COURT: We will hold the card 3 so that 
these jurors won't be in the group that cones up. 

I ar» afraid I'm going to be in 


MR. GALLICA: 
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bad conflict hers with scheduling I hate to lose 
the momentum but — 

TIIE COURT: These are problems we have. I 
don’t know what to tell you. It's for you to say. 

MR. nALLINA: Could 1 check out my scheduling 
and cone back here at two o’clock? 

THE COURT: fou want to pick it this Afternoon? 
MR. GALLINA: fes, if I can go forward I'd 
like to be here at two o'clock to go forward. I would 
like to check out the scheduling problem. 

THE COURT: I don't see why I shouldn't give 
you the chance to do that. Two o'clock. 

MR. GALLINA: For the record, may I point out 
one other thing, I know I didn't think of it, I should 

have. Vhe problem is this jury now may go down to 

% 

the General Panel, may go downstairs and discuss 
what happened. 

It is evident that the last statement that 
was made by the prosecutor was prejudicial, and they 
may spread the word out among the General Panel that 
my client refused to take a lie detector test. 

I don't know how we are going to cure that 
by asking the General Panel whether they heard such 
a thing. 

THE COURT: Maybe we should have sent them 
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MR. GALLINA: That would have been much 
better. Either that or — 

THE COURT: Send them home for the day. 

MR. GALLINA: Or put the case off until 
another panel comes in. 

THE COURT: We will have them sent out for the 
day. There are no jurors in today or tomorrow. 

THE CLERK: One envelope and contents 
marked Court’s Exhibit No. 3. 

(So marked.) 

***** 
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THE COURT: Is the defendant here? 

MR. PETERSON: Yes. 

MR. SHANLEY: As your Honor knows, on 
Wednesday your Honor ordered a Bench Warrant to issue 
for the arrest of Joesph Schiaffino who was a 

material witness in the United States versus John 
Caputo. 

THE COURT: We had no idea why he was not 

here. 

MR. SHANLEY: He was not here and Mr. Peterson 
was here and explained what part he had in the 
conversations he had with Mr. Schiaffino. 

THE COURT: I will hear Mr. Peterson. 

MR. PETERSON: Last evening at approximately 
5:00 or 5:30 p.m., Mr. Schiaffino from Ellenville, 

New York, called me up to inquire as to what the 
status of the case is. Pardon my crudeness but I 
said, M Joe, get your butt down here quickly." He 
was requested to meet me here at 2:00 p.m. in the 
coffee shop outside today. He went home early this 
morning knowing quite well that the FBI was looking 
for him. He cameback from upstate voluntarily, 
nobody had to seek him out, if indeed he had any 
intention to not appear in this action, he wouldn't 
have come back to New York on his own. 
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M Y application is to vacate the bench warrant. 
He spent 22 years with the Police Department, 
has five young children, a home in Staten Island, 
has a wife who is a nervous wreck in this matter 
as a result of many interferences with the FBI 
with herself and her surrounding neighbors. 

He is a property man,also works in New York, 
director for his father's corporation, his roots 
are firmly in this town, has represented to me 
and Mr. Shanley he intends to appear whenever 
called. 

He knows what is at stake if he does not 
appear. He will indeed appear. He has shown and 
exhibited his intention to appear. 

THE COURT: Yes, Mr. Shanley? 

MR. SHANLEY: Well, your I.brior, I think 
there is very serious unanswered questions here. 

On Monday, as you were told the other day, 

Mr. Teterson's office was contacted to tell 
Mr. Schiaffino to be here Wednesday morning. 

Mr. Schiaffino obviously didn't appear here Wednes¬ 
day morning. 

Now, the problem here arises whether or not 
Mr. Schiaffino knew that he was supposed to appear 
here — 
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THE COURT: I wouldn't go into that at 
this point. 

Mr. Schiaffino, you are aware of the situa¬ 
tion before the Court? 

THE DEFENDANT: Yes, your Honor. 

THE COURT: Is there any reason why you 
wouldn't be able to come to Court? 

THE DEFENDANT: I guarantee my appearance here 
Monday morning. 

THE COURT: That is all I want. 

THE DEFENDANT: I guarantee my —— 

THE COURT: What do you want? 

MR. SHANLEY: I think the man should be 
remanded — 

THE COURT: I will not remand him. I do not 
intend to remand under these conditions. 

The man comes here and tells me he is going 
to be here Monday. I will permit him to go home and 
come in on Monday. if you want to say anything 
else, put it on the record. 

MR. SHANLEY: The Government's position 
is that in the light of the experience this past 
week and in light of the experiences when he was 
a material witness when a material witness was 
necessary to arrest him, we nave no guarantee 
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on his word that he will be here Monday morning. 

THE COURT: As of now, I am going to take 
his word, and I have never seen this man in my 
life before. 

As of now, I am going to take his word. 

MR. SHANLEY: Your Honor, to refresh your 
recollection, a number of months ago, Mr. Peterson 
and Mr. Schiaffino stood before you. 

1HE COURT: He was before me? 

MR. SHANLEY: Yes, and it was agreed on three 
hours notice that he would be available to testify 
at trial with Mr. Dennis Peterson — 

THE COURT: Well, he said he is coming in 
Monday and I will permit him to go. He understands 
if he doesn't appear and if we have to go out and 
get him, it may be a problem and at that time I will 
be required to remand him. 

MR. SHANLEY: May I ask at the very least, 
your Honor, that some sort of bail be posted? 

THE COURT: Bench warrant is vacated. 

Mr. Schiaffino, will you come in on Monday? 

THE DEFENDANT: I certainly will, your 

Honor. 

THE COURT: All right. The case is set for 
trial on Monday. I don't know what exactly will 


Jk 
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THE DEFENDANT: I will be here. 

THE COURT: Application for bail is denied. 

MR. SHANLEY: He is released on his own 
recognizance? 

THE COURT: He is released. He is not here, 
he is here, he is not here, that I am holding him, 
but just released. 

MR. SHANELY; You realize that the warrant 
was issued for bail jumping although he was on his 
own recognizance? 

THE COURT: Within the last week, I am 
well aware of what happened in this case. I am 
well aware of what happened on this case, and 
. Mr. Schiaffino may leave and the case is on for 
Monday morning and I will expect that if everything 
is all right with him that he will be able to 
appear at that time. 

I am not putting any restraints on him, 
none wnatsoever. 

% 

MR. SHANLEY: May I ask if your Honor would 
direct him to appear at 11:00 o’clock on Monday 
morning? 

THE COURT: All right. 11:00 o’clock Monday 
morning. 
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THE DEFENDANT: I will be here at 
o'clock, your Honor. 

THE COURT: Any tiling further? 

MR. SHANLEY: No, your Honor. 
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NOTICE OF MOTION TO DISMISS INDICTMENT, SUPPORTING AFFIDAVIT 
AND MEMORANDUM OF LAW DATED NOVEMBER 10. 1975 


UNITED STATES DISTRICT'COURT 
EASTERN DISTRICT OF NEW YORK 


,UNITED STATES OF AMERICA, 

!l 

i. 

- v - 

JOHN CAPUTO, 

i; x 

Defendant. 


NOTICE OF MOTION 


Ind. No. 74 Cr. 621 


SIRS: 

I 

PLEASE TAKE NOTICE that upon the annexed affidavit of GENO E. 
GALLINA, ESQ., the accompanying Memorandum of Law, and all of the prior 
proceedings, the undersigned will move this Court for an order dismissing the 
indictment on the ground that further proceedings are barred by the double 
jeopardy prohibition of the Fifth Amendment to the United States Constitution; 
and for such other and further relief as the Court deems just and proper. 

ji 

DATED: New York, New York 


November 10, 1975 


YOURS, etc.. 


GINO E. GALLINA, ESQ. 
Attorney for Defendant 
30 Broad Street 
New York, New York 10004 
(212) 944-1550 


TO: HON. DAVID TRACER 

United States Attorney ; 
Eastern District of New York 
Federal Building 
Brooklyn, New York 11201 

Attention: Richard L. Shanley 

Assistant U. S. Attorney 


I 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

' 4 


UNITED STATES OF AMERICA, 
- v - 

JOHN CAPUTO, 


AFFIDAVIT 

Ind. No. 74 Cr. 621 


Defendant. 

x 

STATE OF NEW YORK ) 

ss.: 

COUNTY OF NEW YORK ) 

GINO E. GALLENA, being duly sworn, deposes and says: 

1. I am the attorney for the defendant John Caputo, and am fully 
familiar with the facts and circumstances of this case. 

2. Indictment 74 Cr. 621 is a four-count indictment for perjury, the 
first two counts relating to the denial that certain statements were made to 

E BI agents, and the last two counts relating to denials of discussions with one 
Joseph Schiafinno. 


3. Motions were made to dismiss the first two counts on th. ground of 
immateriality" and the trial court reserved decision on the ground that this 
issue could not be decided until evidence had been takenjjust before the prosecuto 
opened the Court perhaps indicated it had doubts about this matter by reminding- 

the prosecutor that ‘t was his duty and burden to demonstrate materiality on his 

* ! 

direct case (Mins. 11/6/75 at 52-53). i 

i 
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4. Joseph Schiafinno disappeared the day before the trial was to 
commence (jumping bail in the process, since he had been arrested as a 
material witness and released); he had previously stated in open court that he 
was not going to testify, at least not as the prosecutor had expected, and 
would take the Fifth Amendment; accordingly, a motion had been made that the 
prosecutor be prevented from referring to Counts 3 and 4 because he knew he 
could not present any evidence to support these counts (Mins, of 11/5/75 at 
33-49; Mins. 11/6/75 at 55, 62). 

5. Against this background the prosecutor committed three deliberately 

prejudicial errors in its opening statement*: 

;i 

(a) The prosecutor began reading the indictment and it was clear that 

| 

he was going to read counts 3 and 4 despite the fact that Mr. Schiafinno 
would_not be present to testify; the Court restricted the prosecutor to "summ- 

i. i 

arizing" what he intended to prove on the ground that the reading "might be 
lammatory and it might be prejudicial" (Mins. 11/6/75 at 61-65); by these 
acts the Court partially obviated the first error, i.e., telling the jury about 

charges the prosecutor knew could not be proved; 

j; i 

(b) The prosecutor stated that the 1971 gambling charge against Mr. 

• 

Caputo (which formed the background out of which this entire case arose) had 
been dismissed because it was a "very, very weak case"; when defense counsel 


fj • 

stated that the prosecutor knew the charge had been dismissed because the 
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defendant was innocent , the prosecutor responded that defendant's Grand Jury 
testimony was that "The charges were dismissed against me because they were 
weak ; when defense counsel read the Court defendant's Grand Jury testimony 
that his arrest was a "phony" the prosecutor retreated and said the FBI Agents 
would say defendant told them the charges had been dismissed for insufficiency; 
the Court admonished the prosecutor not to put forward as established fact what 
agents would merely testify to, overruled the motion for a mistrial and told the. 
jury the defendant was presumed innocent of the gambling charge (Mins. 11/6/75 

i 

at 70-85); 

i 

(c) Less than 3 pages later, the prosecutor stated "He [defendant] 

? 

was asked to take a lie detector test and he refused"; he tried to justify the 
statement on the ground that an I* BI Agent had told him about it but the Court 

I 

repeated that it had just told him that that was not a basis for an opening 
statement, that that statement was wholly improper, and "if you continue to 
do this I must grant a mistrial"; the Court then recessed and upon returning 
requested defense counsel to make a motion for mistrial, which it granted 
(Mins. 11/6/75 at 87-94). 

6. It is respectfully submitted that these "errors" were deliberately 
and purposefully committed with the intention that the Court would be forced 

to declare a mistrial, which would give the prosecutor time to remedy the now- 

I 

obvious defects in his case. 

7. The bad faith of the prosecutor has been evident throughout the 
pendency of this case; upon information and belief FBI Agents told defendant 
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that nothing he told them would ever be used against him in any way and 
yet they used what he told them against him in the Grand Jury (Mins. 2/24/75 at 
23-27, Mins. 2/25/75 at 17, 97); when the defendant refused to give the govern¬ 
ment what they wanted he was indicted only hours before the six months ran 
out (Mins. 2/26/75 at 192); when a motion to suppress was made the prosecutor 
demanded that defendant take the witness stand and continually asked the Court 
for premature rulings against defendant's position (e.g., Mins. 2/24/75 at 
19, 24; Mins. 2/25/75 at 23, 27, 90-92); and, when directed by the Court to 

turn over clear Braay material to defendant and possible Brady material to the 

I 1 

jjCourt for in camera study he was so unresponsive the Court saiu "You know, 
your entire approach at this point is an evasion of the issue" (Mins. 11/5/75 at 1 
10, 14, 20-33); then came the opening and mistrial. 

r 

' ) 

8. It is respectfully contended that the prosecution of this case has 

i! I 

been an exercise in delay and bad faith by the government, topped off by 

* • i 

deliberately injecting error into the case during the opening statement; as 

i 

i 

more fully set forth in the accompanying Memorandum of Law, this Court 
should declare that defendant may not be put on trial again and should dismiss 

•I 

i 

the indictment. 

• i 

* j 

WHEREFORE, it is respectfully requested that an order issue 

■i 

i; dismissing the indictment, and for such other and further relief as .he Court 
deems just and proper. 

. * ' * 

f ; ! 

GINO E. GALLINA 

l! 

, Sworn to before me this 
10th day of November, 1975. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

- * 

x 


UNITED STATES OF AMERICA, 
- v - 

JOHN CAPUTO, 


74 Cr. 621 


Defendant. 


x 


STATEMENT 


This Memorandum of Law is submitted in support of defendant's 
motion to dismiss the indictment on the ground that the Double Jeopardy 

Clause of the Fifth Amendment prevents any further proceedings against 
him. 

ARGUMENT 


POINT I 


SINCE THE DECLARATION OF MISTRIAL 
WAS BROUGHT ABOUT BY THE DELIBE RATE' 
MISCONDUCT OF THE PROSECUTION AFT E~R~ 

DEFENDANT HAD ALREADY BEEN PLAC ED 
IN JEOPARDY, THE DOUBLE JEOPARDY 
CLAUSE PREVENTS ANY FURTHER PRO- 
CEEDINGS AGAINST DEFENDANT - - 

Under the federal system, a defendant is considered to have been put 
in jeopardy" once a jury has been impaneled and sworn. United States v. 


-1- 
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Jorn. 400 U.S. 470, 474-75 *1971)1 Green v. United States, 


335 U.S. 184,188 


(1957). See, also. United States v. Gentile & La Ponzina . 
239, 247 n. 2 (2d Cir., 10/22/75): * 


F» 2 d_, slip op. 


"[I]n weighing the harm to the defendant 
incident to a new trial against the desirability 
of the court's protecting a defendant from 
prejudice (and retrial after a possibly suc¬ 
cessful appeal), even without an application 
on his part, the length of his exposure at the 
first trial is a relevant consideration. M 


Here, the mistrial came more than 13 months after defendant had 
been indicted, after the defendant had sat through a 3 day hearing on a sup¬ 
pression motion (2/24 - 2/26/75), after a jury had been selected and sworn 
and after two more days of pre-opening colloquy. Though no testimony had 
yet been taken, the "length of his exposure" was quite considerable. Ibid. 


Not only had jeopardy attached, it cannot reasonably be contended that 
there was any waiver of the double jeopardy protection. It is true that, in_ 
general, where defense counsel requests a mistrial this is considered both 


a waiver of double jeopardy and a consent to a re-trial. United States v. 

Gori, 282 F2d 43 (2d Cir 1960), aff'd 367 U.S. 364 (1961). The situation here. 


however, is completely different. 


Although it was defense counsel who originally moved for a mistrial 
alter the lie detector" reference, it was the court which called for the renewal 
of the motion after a short recess (Mins. 11/6/75 at 87-92). This indicates 
that the making of the motion wa§ a mere formality ("Mr. Gallina: Your Honor, 
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I now move for a mistrial. ' don't need to say anything more.") and that a 
mistrial would probably have been declaxed-su ^ sponte because of the 
indefensibility of the remark. 

Furthermore, the Supreme Court has repeatedly stated that where 
the deliberately improper actions of the prosecutor necessitate a mistrial, 
double jeopardy is not waived and prevents reprosecution. Illinois v. 

Somerville , 410 U.S. 458, 464 (1973); United States v. Jorn, supra, 400 
U.S. at 485 n. 12; United States v. Tateo, 377 U.S. 463, 468, n.3. See, 
also. United States v. Gentile, supra , slip op. at 248 n. 3: "There may be 
circumstances when a double jeopardy defense should prevail even though the 
declaration of a mistrial was not an abuse of discretion, e.g., when a prosecutor, 
sensing that things are not going well deliberately makes a highly inflammatory 
remark (emphasis added). This is precisely what happened herel 

Just moments before he was to open to the jury the Court reminded 
the prosecutor that he had the burden of demonstrating materiality on Counts 
1 and 2 (Mins. 11/6/75 at 52-53). His most important witness on Counts 3 and 
4 had made good his promise not to testify and had jumped bail (Mins. 11/5/75 
at 40; Mins. 11/6/75).* The Court had indicated it would not even consider 


*After the Court's opening instructions to the Jury, the prosecutor asked for 
permission to return to his office to get the notes for his opening statement 
which he'd "forgot[ten]" (Mins. 11/6/75 at 59). One can almost see him making 
a last unsuccessful effort to locate his missing witness and then returning to 
the courtroom knowing that at least half his case was already lost, and the 
other half was in serious trouble. 
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granting a continuance until that portion of the prosecutor's case was 
reached which would requ ; re Schiafinno's presence (Mins. 11/5/75 at 42; 

Mins. 11/6/75 at 55) and the prosecutor knew that would happen very shortly 
(Mins. 11/5/75 at 49). 

He first invited a mistrial by referring to what Schiafinno would 
testify to, though he knew Schiafinno was unavailable. 

Failing to obtain a mistrial on his first attempt, the prosecutor 
embarked on a deliberate campaign of injecting error into the case. He 
told the jury that the underlying gambling charges against defendant had 
been dismissed because of insufficient evidence, thereby implying defendant 
might still have been guilty; he did this despite the fact that defendant's 
Grand Jury testimony was that the case was a "phony arrest". This is 
analogous to the bad faith of a prosecutor asking a defendant if he had 
committed a crime when he knew the defendant vas innocent. Cf. United 
States v . Beno , 324 F2d 582, 588 (2d Cir. 1963). 

Shortly thereafter he committed an error that a first year law student 
would not commit: he told the jury defendant had refused to take a lie detector 
test. It is a horn-book law that the results o f a lie dector test are inadmiss- 
able; even less defensible is reference to a refusal to take such tests, partic¬ 
ularly when reference to such refusal borders on an impermissable comment 
on the defendant's right to remain silent. Cf. United States v. Hale. U.S. 
_, 95 S.Ct. 2133 (1975). 

-4- l 
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As a result of the aforesaid errors the Court was forced to declare 


a mistrial. 


In Downum v. United States, 372 U.S. 734 (1963) the prosecutor 
asked for and was granted a mistrial because some witnesses, essential to 
some counts but unnecessary for others, were unavailable. Although it was 
agreed that this unavailability was the result of "excusable oversight" the 


mistrial was held to have barred reprosecution. Cornero v. U nited State s, 

48 F2d 69, 71 (9th Cir. 1931) was held to state the "governing principle": 

"The fact is that when the district attorney 
impaneled the jury without first ascertaining 
whether or not his witnesses were present, 
he took a chance. * While their absence might 
have justified a continuance of the case in view 
of the fact that they were under bond to appear 
at that time and place, the question presented 
here is entirely different from that involved in 
the exercise of the sound discretion of the trial 
court in granting a continuance on the furtherance 
of justice. The situation presented is simply one 
where the district attorney entered upon the trial 
of the case without sufficient evidence to convict. 

This does not take the case out of the rule with 
reference to former jeopardy." 

Even the dissent in Downum would have upheld the double jeopardy 
claim if there had been any "indication that the prosecutor's explanation was 


a mere cover for negligent preparation or that his action was in any way 


*Co-incidentally, when defense counsel reminded the prosecutor that 
Schiafinno had said he would not testify the response was "That's the 
chance the Government will have -to take" (Mins. 11/6/75 at 63) (emphasis 
added). 
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deliberate". 372 U. S. at 742. 

Since under Downum double jeopardy would have prevented a 

4 / 

retrial if the mistrial had come during the presentation of evidence, the 
prosecutor deliberately tried to have the court declare a mistrial before 
that time Although the prosecutor was ultimately successful in his 
nefarious scheme he should not be allowed to benefit thereby. The double 
jeopardy clause 


"prevents a prosecutor... .from subjecting a 
defendant to a second prosecution by discontinuing 
the trial when it appears the jury might not convict". 

Green v. United States , supra , 355 U.S. at 188. 

See, also. U nited States v. Gori, supra, 282 F2d at 48: "The situation [of 

unintentional prosecutorial error] was quite unlike the more troublesome 

problems found in various of the cases, as where the prosecution desires 

to strengthen his case on a new start or otherwise provokes the declaration 

of mistrial... ". 

Or, to paraphrase the dissent in United State s v. Tateo, supra, 377 
U.S. at 473: 


"The purpose of the prosecutorial misconduct 
in this case was to deny him the right to have 
the impaneled jury decide his fate, whereas 
this was merely the effect of the prosecutorial 
negligence in Downum" . 

In United States v. Jorn, supra, it was stated that: 

"The trial judge must recognize that lack of 
preparedness by ; the Government to continue 
the trial directly implicates policies under¬ 
pinning both the double jeopardy provision and 

the speedy trial guarantee". 400 US at 486. 
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In United States v. Glover / 506 F2d 291 (2d Cir. 1974) the Court 

had to decide if a defendant could be reproseci^ed after a mistrial declared 

because the prosecutor belatedly advised the trial court it wanted to use 

statements of the defendant which implicated his co-defendants. The Court 

held that a re-trial was impermissible in language strongly applicable to this 
case: 


"The District Court understood that 
double jeopardy normally attaches upon 
the empaneling of a jury competent to try 
the defendant, for it is then that a defendant 
is 'put in jeopardy.' Illinois v. Somerville, 

410 U.S. 458. 467, 93 S.Ct. 1066, 35 L.Ed.2d 
425 (1973); United States v. Jorn, 400 U.S. 470, 

479, 91 S.Ct. 547, 27 L.Ed.2d 543 (1971; Green 
v. United States, 355 U.S. 184, 188, 78 S.Ct. 

221, 2 L.Ed.2d 199 (1957);Wade v. Hunter, 336 
U.S. 684, 688, 69 S.Ct. 834, 93 L.Ed. 974 
(1949); Kepner v. United States, 195 U.S. 100, 

24 S.Ct. 797, 49 L.Ed. 114 (1904). Having been 
'put in jeopardy', the defendant is thought to have 
the right to seek a favorable verdict from the jury 
which he has accepted as satisfactory. See United 
States v. Jorn, supra. 4G0U.S. at 486, 91 S.Ct. 547; 
Downum v. United States, 372 U.S. 734, 736, 83 S.Ct. 
1033, 10 L.Ed. 2d 100 (1963); Wade v. Hunter, supra, 
336 U.S. at 689, 69 S.Ct. 834. The negative reason 
for this solicitude is that to permit the trial to be 
aborted might lead to mistrials covertly for the 
benefit of a prosecution that needs strengthening. 

See e.g. United States v. Kin Ping Cheung. 485 
I*. 2d 689, 691-692 (5 Cir. 1973). A mistrial can 
operate 'as a post-jeopardy continuance to allow 
the prosecution an opportunity to strengthen its 
case.' Illinois v. Son -ville, supra, 410 U.S. at 
469, 93 S.Ct. at 1073 (pt A Rehnquist, J. ), citing 
Downum v. United States, supra." (Id at 294) 
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The Supreme Court has upheld the right to reprosecute after a 
mistrial when it was found that the indictment was defective. Illinois v. 
Somerville, supra . The majority pointed out that there was no claim of 
improper action by the prosecutor: 

"(T]he declaration of a mistrial on the basis 
of a rule or a defective procedure that would lend 
itself to prosecutorial manipulation would involve 
an entirely different question, Cf. Downum v. United 
States , supra , 410 U.S. at 464. 

* * $ 

"This situation is thus unlike Downum where the 
mistrial entailed not only a delay for the defendant, 
but also operated as a post-jeopardy continuance to 
allow the prosecution an opportunity to strengthen 
its case". Id. at 469 

This is precisely what happened here. The prosecutor knew that 
when the time came to put Schiafinno on the witness stand Schiafinno would 
not be present. If the Court refused to grant a continuance or if Schiafinno 
could not bo located, the prosecutor knew defendant would be acquitted. To 
prevent this from occurring he deliberately brought about a mistrial, hoping 
that in the "post-jeopardy continuance" he thereby obtained, he couls locate 
his missing witness and save his case. In Cornero v . United States, supra, 
adopted by the Supreme Court in Downum v. United States, s upra, as stating 
the "governing principle", it was held: 

"It is uniformly held that, in the absence 
of sufficient evidence to convict, the district 
attorney cannot by any act of his [e.g., a nolle 
prosequi] deprive the defendant of the constitutional 


-8- 
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provision prohibiting a 
put in jeopardy for the 
at 71. 


person from being twice 
same offense. " 48F.2d 

-- 4 


CONCLUSION 

For the above stated reasons, the indictment must be dismissed. 


Respectfully submitted. 


GINO E. GALLINA, ESQ. 
Attorney for Defendant 
30 Broad Street 
New York, New York 10004 
(212) 944-1550 


JOEL A. BRENNER, ESQ. 
Of Counsel 
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THE CLERK: U.S.A. v. John Caputo. 

THE COURT: it is my intention to go on with 

another case, a jail case, that the Court has with 

four defendants to be tried, and put the Caputo case 

over and try it as soon in the near future as I can get 
to it, 

MR. GALLINA: Thank you, your Honor, 

THE COURT: is there anything that we have to do 

on it? 

MR. GALLINA: No. I served upon the Court this 
morning a motion pursuant to the law of U.S. v. Gentile. 

1 would indicate to your Honor that since — 
if your Honor disposes of the motion it's finally 

dispositive of the issue and the defendant has a right 
to appeal that issue. 

It is a motion basically to dismiss the 
indictment at this time _ 

THE COURT: Do you want to argue the motion this 
morning? 

MR. GALLINA: Yes, your Honor. Maybe that would 

be — 

THE COURT: If you want to, I will let you do it 

MR. GALLINA: Would th* Government like some 
time to answer? 

THE COURT: Or would you like some tine on it 
before you argue it? Do you want to argue it tomorrow? 




Ill 
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MR. SHANLEY: Your Honor, I got the papers 
today. I was not unsurprised' that the motion was 
made to me now. However, the supporting papers of 
Mr. Gallina present some problems for the Government 
-O answer. But I do not want — 

THE COURT: Do you want to argue the motion* now 
and then have the Government submit? Whatever you 
think you would wish to do is all right with the Court 
MR. SHANLEY: I would be willing to argue the 
motion now and have the Government submit if the 
Court felt it necessary. 

THE COURT: We can do that. 

MR. GALLINA: May I just indicate to your Honor 
that we oroke, I believe last Thursday around noon, 
and it was Thursday afternoon that I called your Clerk 
your Law Clerk — 

THE COURT: Right. 

MR. GALLINA: — and indicated to him that I 
intended to make this motion. 

THE COURT: Right. My Clerk advised me of this, 
MR. GALLINA: Thank you, your Honor. 

MR. SHANLEY: Your Honor, one point: I would 
for the record before we start this argument — I 
would like to point out so that the Court is under no 
misapprehension — 


i 
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THE COURT: Go right ahead. 


2 

j 

MR. SHANLEY: — on Thursday after the mistrial 


3 

was declared by your Honor a Government witness went 


4 

to see your Honor. 


5 

I would like to state, so that Mr. Gallina is 


6 

perfectly aware of my position, that this witness went 


7 

to see your Honor without the Government's consent 


8 

and without the Government's knowledge. 


9 

THE COURT: What is the name of this witness? 


10 

MR. SHANLEY: Mr. Malone. When I returned to 


11 

my office and I had been informed that he had left to 


12 

see your Honor — 


13 

THE COURT: It was my understanding that 


14 

Mr. Malone would be here today, which is November 10th 

• 

15 

MR. SHANLEY: He is here. But I wanted to 


16 

inform counsel that the Government did not ask 


17 

Mr. Malone to go to see your Honor for whatever 


18 

reason he talked to you about. 


19 

THE COURT: He saw the Court and he asked that 


20 

the Court — or what he told the Court was between 


21 

November 12, 1975 and November 22nd or 23rd that he 


22 

had a long-planned vacation. And he said that if 


23 

necessary he would cancel the vacation. But it was 


24 

something that he had planned for some time. And he 


25 

wanted to apprise me of that fact. That is the only 
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thing he told me. And I said I wouid take i^into 

consideration in the trial of this case. That is all 
I told him. 

MR. GALLIHA: Of course, the defendant has no 
objection to Mr. Mallone speaking to the Court because 
I believe the defendant recognises the integrity of 
Mr. Mallone in approaching the Court. 

I have from my office Mr. Joel Brenner who is - 
THE COURT.- To argue the motion. 

MR. GALLINA: — who is to argue the motion, 
your Honor. 

MR. BRENNER: Do you want to hear the argument 
right now, your Honor? 

THE COURT: Yes. I will 1 

' will hear the argument right 


MR. BRENNER: Before I proceed, your Honor, I 
would like to give your Honor one further citation 
which I ran across last night which is not in the 
memorandum. I have given it to Mr. Shanley. The name 
of the case is McNeal v. Hollowell, 481 F. 2d 1155 r 
Fifth Circuit, 1973. 

THE COURT: Thank you. 

MR. BRENNER: We are dealing here with a motion 
to bar further prosecution of Mr. Caputo on the ground 
that the mistrial which was declared last Thursday was 
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necessitated by the deliberate and improper actions of 
the prosecutor during his opening statement. That in 
fact because of the recognized weaknesses in his case 
the prosecutor deliberately provoked the request of 
defense counsel for a mistrial and in effect forced the 
Court to grant the mistrial so that he could remedy the 
defects which had been pointed out to him in his case. 
And that based on that the Government should be 
prevented both by estoppel and by virtue of the 

double-jeopardy clause of the Federal Constitution _ 

should be prohibited from re-trying Mr. Caputo. 

We have got basically three questions to answer, 
two of them are simple and one is a little complicated. 

The first question is whether or not jeopardy 
has attached in this case. Clearly, it has. The 
Supreme Court has ruled that jeopardy attaches when the 
jury is empanelled and sworn. We had that as of 
Thursday when a mistrial was declared. 

The second question is whether or not by 
requesting a mistrial defense counsel has waived the 
double jeopardy protection. Again, the answer to this 
is clearly no because the Supreme Court has repeatedly 
intimated, although never held, because it has never 
been presented with this precise issue, that if the 
request for mistrial is brought about by the deliberate 
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and inflammatory remarks of the prosecutor, by some 
deliberate and willful impropriety on the part of the 
prosecutor, then there will be no waiver because in 
effect the prosecution cannot c-.aim waiver when the 
prosecution forced defense counsel or the Court to 
declare the mistrial. 

And in the third question, which is somewhat 
more complicated, although I think it is fairly clear 
on the facts, is did the Government deliberately 
provoke a mistrial by its actions during its opening 
statement? 

Now the background of the case is fairly simple 
It is a four-count perjury indictment. Two of the 
counts have been repeatedly challenged on the ground 
of materiality. As a matter of fact, just before 
Mr. Shanley opened on Thursday, your Honor having 
reviewed the voluminous 3500 material, pointed out to 
Mr. Shanley, reminded him, by the way, don't forget on 
your direct case materiality is in issue. We feel thii 
is an indication, particularly coming in response to 
our motion to dismiss on the ground of materiality, 
that there were problems with whether or not the first 
two counts would withstand a motion to dismiss made 
during the Government's case. 

The second two counts depended solely on the 










1 


V 
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testimony of a witness by the name of Joseph Schiaffin 


Prior to trial, the Government had become aware of the 


fact that Mr. Schiaffino at the least did not intend 


to testify as the Government wished and probably would 


not testify at all, claiming his Fifth Amendment 


privilege. 


As a matter of fact, the motion to dismiss 


counts 3 and 4 are made precisely on that basis, on 


the ground the Government would not be able to take 


those actions to trial, and it would prejudice the 


defendant to even have that mentioned. The day befort 


the opening statement, after the jury had been sworn. 


the Government became aware of the fact that 


Mr. Schiaffino had in fact disappeared. At that 


point, the Government asked your Honor for "...a few 


days in which to find Mr, Schiaffino...." 


Your Honor said, "No, this case is going to 


proceed. You will make your opening statement. When 


and if you come to that point in the case where you 


need Mr. Schiaffino then you make your motion. I am 


not going to give you a continuance at this point." 


So the Government was aware of the fact that 


it wasn't going to have time, at that point at least, 


to find Mr. Schiaffino. And the Government had said 


that they intended to put him on the following day 








because this was going to be, I believe, a fairly 
brief case. The first two counts were basically going 
to be the Court Reporter reading the grand jury 
minutes. Then there were going to be FBI agents. 

That very day of opening Mr. Schiaffino would be put 
on the stand, 

The following day just before opening, and after 
your Honor had indicated the problems about counts 1 
and 2, namely the lack of materiality, the Government 
again said Mr. Schiaffino has not been found. 

And your Honor said, "You open. You take this 
case to trial right now. We will decide later on 
when and if you get to that point." 

So that was the basis and the background under 
which Mr. Shanley began his opening. 

During his opening, Mr. Shanley committed three 
separate errors, each one becoming more egregious, and 
without knowing precisely what was going on in 
Mr. Shanley ’3 head, I think we can see from the 
record that what had happened here is that Mr. Shanley 
knew that his case was going down the drain. He knew 
that he had no case on counts 3 and 4 because 
Mr. Schiaffino was not around, and he knew there was 
a good possibility that counts 1 and 2 were going out 
the window on the ground of materiality. 


4 
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As a matter of fact, a very — 
the COURT: Of course, as a positive fact 

Mr. Schiaffino at the present time is sitting right in 
the courtroom. 

MR. BRENNER: Absolutely, your Honor. 

THE COURT: You are aware of that, 

MR. BRENNER: Yes, I an aware of that and i .. 
THE COURT: You keep bringing it up. But let 
the record show also that Mr. Schiaffino is presently 

in the courtroom and he is here for the purpose of 
trial. 

MR. BRENNER: It is interesting that by 
obtaining a mistrial the Government has accomplished 
precisely what it could not have accomplished if the 
mistrial had not been obtained because to the best of 
my knowledge Mr. Schiaffino was not found in time for 

him to have been a witness at the trial, according to 
the original trial. 

the COURT: Yes, Mr. Schiaffino came the day 

after. He was here the day after the mistrial was 
declared. 

MR. BRENNER: That is correct. 

THE COURT: And it seems to me that he would 

have been present in time to be a witness, I would 
think. 
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MR. BRENNER: Let me say this, your Honor: 


First of all, even if he would havebeen found in time 


to have been a witness, if the Government was not 


aware of this, as they were not at the time of opening 


because they did not know whether or not they could 


find Mr. Schiaffino or not, but if they were not aware 


of that fact and deliberately provoked a mistrial, 


then they shouldn't be permitted to benefit by virtue 


of the fact that they were lucky enough to get 


Mr. Schiaffino in afterward. And that basically is 


our position — 


THE COURT: I wouldn't agree that there was a 


deliberate provoking under those circumstances based 


on Mr. Schiaffino as to whethez or not he would or 


would not be a witness. I wouldn't agree with you on 


that point. 


MR. GALLINA: May I just give your Honor some 


facts which Mr. Brenner is not aware of at this time? 


I only learned of them this morning. That it was 


after the mistrial was declared that Mr. Shanley or 


members of his staff put quite a bit of pressure and 


threats to the attorney for Mr. Schiaffino. 


Subsequently, Mr. Schiaffino received a phone call 


from his attorney or somebody, and Mr. Schiaffino 


appeared in the U.S. Attorney's Office, or appeared 


J 


t 
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to be recognized to the U.S. Attorney. It was only 
after the mistrial was declared — 

THE COURT: That Mr. Schiaffino appeared, 

MR. GALLINA: That is correct. And that also 
that the U.S. Attorney was able to locate 

Mr. Schiaffino. That they didn't locate him prior to 
the mistrial. 

THE COURT: I am aware of this. Thank you, 

Mr. Gallina. 

MR. BRENNER: Well, let me say, your Honor, 
we do allege based on our reading of the record that 
what Mr. Shanley did was a deliberate provocation of 
a mistrial in order to obtain time to find 
Mr. Schiaffino, We would nevertheless argue that even 
if it were not deliberate that the errors that were 
committed during the opening were so egregious that 
the Government should be barred nonetheless. 

And let me proceed to the three errors that 
occurred. The first one was that having been advised 
of the fact that Mr. Schiaffino was not at that point 
available, and having previously stated to the Court 
that Mr. Schiaffino was going to take the stand that 
day, that very day of the opening, at least according 
to the Government's thoughts on the matter, and 
knowing that he couldn't prove counts 3 and 4, the 
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Government nonetheless began to read the indictment 
which was going to include a recitation of counts 3 
and 4. 

At that point Mr. Gallina objected. Your Honor 
specifically directed Mr. Shanley not to read the 
indictment but at most to summarize what he was going 
to prove because your Honor felt, and I believe 
rightly so, that a reading of the counts, especially 
if two of them were not going to be proved, it might 
very well prejudice and inflame the jury because if 
they were told that there were four counts and the 
following day when Mr. Schiaffino does not appear, as 
would have been the case if the timetable had gone 
off that way, then two of the counts were taken away 
and there would have been prejudice. So that the 
first thing that Mr. Shanley did, knowing he couldn’t, 
according to his own timetable produce Mr, Schiaffino, 
he nonetheless was going to tell the jury about 
counts that he knew he couldn't prove. That was No. 1 

No. 2, he told the jury that these underlying 
charges, the '71 gambling arrest, the charge which 
underlay the entire basis for the four-count perjury 
indictment had been dismissed because the evidence 
was insufficient, Mr. Gallina again approached the 
bench and accused the Government of knowing that the 
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charges had been dropped against Mr. Caputo because he 


was innocent and not because the case was weak, but 


bedause the case was non-existent. And he accused 


Mr. Shanley of trying to imply to the jury, as your 


Honor later said Mr. Shanley was trying to do, that 


naybe Mr. Caputo was guilty but because of some 


technicality the case had been dismissed, and 


Mr. Shanley responded, oh, the defendant's grand jury 


minutes will support me. He told the grand jury the 


case against me was weak. 


Mr. Gallina said, "I don't recall that in the 


grand jury minutes at all. 


Your Honor gave him a recess to re-read it. 


Sure enough, when he came forward with the gran, 


jury minutes what you have Mr. Caputo saying was that 


my arrest was phoney. It was a lie. I never did it. 


There was not a single shred of evidence to support 


Mr. Shanley's statement either that the charge had 


been dismissed for insufficiency or that Mr. Caputo 


had told the grand jury that was the reason they had 


been dismissed. 


And at that point your Honor cautioned 


Mr. Shanley and said that you cannot make statements 


in this court which imply as an established fact 


something which is not true at all, or at most is goin 
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1 

2 

3 

4 

5 

6 

7 

8 



to 


be testified^to t^ne of your agents. 


NOW we come to the third and most egregious 
error, an error which I put in my memoranda.motion 
papers, And I do not think it is hyperbole, a first- 
year law student wouldn't make this error, 

Mr. Shanley said to the jury, "...this man, Mr. Caputo 
was asked to take a lie detector test and he refused." 

Mr. Gallina got up and said, "Your Honor, I 
isove for a mistrial. I don't think 1 have to say 


anything more." 

And I think he was correct. Lie detector 
results are not admissible in federal court. How much 
less is refusal to take something when the results of 
the test taken are inadmissible, particularly when 

you are dealing with a possible Fifth Amendment 
violation? 


At this point, to put it bluntly, I think your 
Honor had had it. You declared a recess. Upon coming 

back from the recess you said to Mr. Gallina, "Make 
your motion." 


Mr. Gallina said, "I move for a mistrial." 

And you granted it. 

To be perfectly honest, I think at that point 
Mr. Gallina*s request for the mistrial was but a 
formality, i think 
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your Honor would have granted _ 
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would have declared a mistrial whether there had been 
a request or not. 

The cumulative effect of these three errors 
getting worse and worse and worse was such that this 
jury was just completely prejudiced. There was no 
way — this jury was totally tainted. There was no 
way that Mr. Caputo was going to get a fair trial. 

In fact, we have cited two cases in our 
merorandum, and the third case which I have cited to 
your Honor — two cases in the memorandum are Downum 
v. United States. I believe the citation for that is 
377 — 372 U.S. 734, and this was at page 5 of our 
memorandum, and Cornaro v. United States 48 F. 2d 
69. That is a Ninth Circuit case 1931. Those two 
cases together with McNeal v. Hollowell stand for 
the proposition that if as a result of inadequate 
trial preparation, sloppy preparation, whatever you 
will, if at the time the U.S. Attorney makes his 
opening statement, he knows or should have known that 
he is not going v.o have a witness, then he takes his 
chances. And if that witness doesn't appear as of 

0 

the time that he is supposed to jeopardy is going to 
attach, and double jeopardy will prevent the re-trial 

I suggest that with that principle in mind 
Mr. Shanley deliberately provoked a mistrial. He sail 
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as a matter of fact, when your Honor said, "What 
about Mr. Schiaffino?" 

He said, "We will take our chances," the exact 
language which the Supreme Court referred to in Downum 
If the Government takes its chances and loses jeopardy 
has attached. And what we are saying is that having 
failed to obtain the presence of this witness, knowing 
that those counts were going to be dismissed, and 
knowing that if it could only have a few more days 
which your Honor had indicated it might not get, that 
they probably could locate Mr. Schiaffino, he deliber¬ 
ately provoked a mistrial. 

That basically is the sum and substance of our 
argument. 

I would point out one small line in McNeal v. 
Hollowell which was adopted by the Supreme Court in 
the Downum case where they spoke about — this was a 
situation where tha Government nolle'd a case and ther 
tried to re-try the defendant. And what the Supreme 
Court said, quoting from this case, was that to 
permit this kind of practice where the Government 
could get out of a case that was weak would "seem to 
create a situation with a tantalizing potential for 
prosecutorial misconduct." 


I think that is precisely what happened here. 
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If we permit the Government to provoke a 



mistrial by egregious errors, errors that no lawyer 
would ever make, and then permit them to re-try the 
defendant, we are going to give them the opportunity 

t 

to re-try cases until they are in the stance where the 
defendant is going to be forced to plead guilty or 
simply be worn down by repeated trials. 

So we would move to dismiss the indictment on 
the ground that the double jeopardy prevents any 
further prosecution of Mr, Caputo. 

THE COURT: Thank you. 

Mr. Shanley, since this motion of course has 
just been brought on by the defendant and you 
haven't had an opportunity, I will give you an 
opportunity to submit a reply brief. 

MR. SHANLEY: Thank you, your Honor. 

THE COURT: I know that you are just getting 
this matter. Hut of course you were here and a lot of 
what Mr. Brenner said was a repetition of what 
happened. You know what happened and I know what 
happened. But you may proceed. 

MR, SHANLEY: Well, your Honor, I would think 


there is no question that if your Honor feels that 
this mistrial was deliberately provoked by the 
Government, that your Honor in the exercise of your 
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1 

wisdom and discretion should dismiss this indictment. 


2 

There is no question of the law — 


3 

THE COURT: Well, I will be very frank with 


4 

you. I do not think that is what you did. I will be 


5 

very frank with you and say I do not think that is 


6 

what you did. I do not feel that was your attitude. 


7 

It didn't show anything of that nature. It showed 


8 

something else, but I do not feel you deliberately 


9 

provoked it. 


10 

MR. SHANLEY: Your Honor, I would like to point 


11 

out that some of the facts which were — or 


12 

indisputable facts at the time that the mistrial 


13 

occurred which I have noted down. These facts were. 


14 

on the morning of the 6th in the United States 


15 

Courthouse in my office or standing outside the door 


16 

°f this courtroom there were five witnesses for the 


17 

Government whom I had told to appear on that day. 


18 

Thursday morning. 


19 

THE COURT: There is no question you were 


20 

prepared for trial. The only witness that maybe there 


21 

was aquestion on is Mr. Schiaffino. You were 


22 

prepared. And actually as this thing worked out it 


23 

would have seemed to be from what happened subse¬ 


24 

quently that Mr. Schiaffino would have been here. 


25 

Now when he would have gotten here I don’t know. I 


T T 

^ 

y ♦ ( . 
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don't know what his intentions are. It seemed ha 


2 

would have been here. So there is no question as to 


3 

the Government's preparation of the trial in this 


4 

situation. 


5 

MR. SHANLEY: I would point out also your Honor 


6 

that the case of Downum v. United States which is 


7 

cited in defendant's brief, that that case the 


8 

prosecution allowed a jury to be picked knowing that 


9 

the witness was unavailable. They couldn't find him. 


10 

This case is somewhat different from that case. 


11 

THE COURT: The witness was found the next day. 


12 

MR. SHANLEY: But as of Monday morning, .the 


13 

Government fully expected Mr. Schiaffino to appear 


14 

that afternoon at 3:00 o'clock when he was supposed to 


15 

appear. 


16 

And we proceeded with the opening — with the 


17 

picking of the jury. And if I had known at that time 


18 

that he was not going to appear, that he had taken 


19 

off, it would have been a different situation, but I 


20 

knew — 


21 

THE COURT: He would have appeared and the 


22 

Government in this situation was not a guarantor of 


23 

Mr. Schiaffino being here Monday, but the understand¬ 


24 

ing was that he would appear for you. The Court is 


25 

ji 

ll 

well aware of this. 
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MR. SHANLEY: Well, as far as the — if your 
Honor feels that the Government did not precipitate 
this and your Honor has indicated that, then there is 
no ground for a dismissal of this indictment on the 
ground of double jeopardy because the defendant moved 
for it and consented to it. This is not the Loponzino 
case. United States v. Loponzino, which was just 
decided recently by the Second Circuit where one of 
the defendants said, "I do not consent to it." And 
there was a problem there which the Second Circuit 
went into as to whether or not there was a consent. 

If Mr. Caputo had not consented — had not 
consented to this mistrial on Thursday it would be a 
completely different ballgame. But he did consent, 
your Honor. And once having consented — 

THE COURT: The reason he makes the motion is 
because your actions in your opening was so highly 
prejudicial that in good conscience for the benefit of 
his client he was required to do this. 

MR. SHANLEY: Right, your Honor, but having 
done that, and the mistrial having been granted, it is 
my position, which I will research a little more 
thoroughly for your Honor, that at this point jeopardy 
the only point is the Government's deliberate 
attempt to precipitate this mistrial — and it has 
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been decided by your Honor that it was not deliberate 


there is no argument for a possible jeopardy at this 
point. 

THE COURT: I will let you speak again 
(addressing Mr. Brenner). 

MR. BRENNER: Thank you. 

THE COURT; From watching the Government, and 
the Court's viewpoint as an observer, it doesn't 
appear to me that you deliberately did this. I think 
you had good intentions but that wasn't the way it 
came out. I think you were completely wrong in what 
you did. There is no question in ray mind. I do not 
think that you did it deliberately. I do not think 
there was anything deliberate on the Government's part 
under the circumstances as they were before the Court. 

Yes? 

MR. SHANLEY: i would point out to your Honor 
that United States v. Bando — 

THE COURT: Put it in your memorandum. 

MR. SHANLEY: I will put it in my memorandum. 
But one of the statements which was elicited from a 
Government agent on direct examination was that the 
defendant had agreed to take a lie detector test and 
then had refused. In that case the Court struck the 
second part of the statement with instructions to the 
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jury that there is a difference — words to the effect 
there is different proof as to the scientific validity 
of a lie detector test. But what I am saying in that 
case is that the error was cured by an appropriate 
instruction from the Court. 

THE COURT: Yes. You know I can't go along in 
an opening and make appropriate instructions for 
obvious mistakes which you make. I gave an 
appropriate instruction for the second mistake which 
you made. But I can't continually use this as a way 
of running a court. And don't you expect that I 
will have to, because youmust expect that you will 
present your case properly and that the Court will 
not be required to intervene or to more or less 
prohibit the prejudice which you inject into a 
situation. 

MR. SHANLEY: Yes. 

THE COURT: And under no circumstances should 
you feel that I can continually give instructions in 
order to correct mistakes which you make and you 
should expect that that is the way I will do things, 

MR. SHANLEY: Yes, your Honor, I would 
certainly expect that. 

THE COURT: I think Mr. Brenner wants to say 
something aditionally. 
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Anything further, Mr. Shanley? 

MR. SHANLEY: Well, your Honor, this is just an 
overview of the brief that I haven't had time -- what 
I do feel is that the thrust of any motion at this 
point is the Government's deliberate attempt to incur 
a mistrial. And the added factor that there might 
still be jeopardy attached if the Court has decided 
that it was not a deliberate attempt by the Government, 
I haven't researched that yet, but I have researched 
it to some extent and I do not think there are any 
grounds for that. 

THE COURT: Thank you. 

Yes, Mr. Brenner? 

MR. BRENNER: I would point out to your Honor 
a few things: First of all, while the main thrust 
of our motion was that the Government's action was 
deliberate, we feel that even if it was not, that 
double jeopardy is to prevent a retrial because 
otherwise what we have is a situation where defense 
counsel is put on the horns of a dilemma. He has got 
obviously prejudicial statements by the Government. 

He can either sit back and let a tainted jury hear the 
case, or he is held to have waived his double jeopardy 


protection. And I do not think you can properly put 
defense counsel on the horns of that kind of dilemma. 


25 
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I think you are forced to give up one constitutional 

right in order to vindicate another. 

Secondly, I would point out to your Honor that 
while Mr. Gallina himself as Mr. Caputo’s attorney did 
make a motion for a mistrial, Mr. Caputo himself was 
totally satisfied with the jury and wanted that 
particular jury. 

And again, if you are going to give the 
Government the ability to say while it is true we 
committed error and it is true that a mistrial had to 
be declared, but we can still re-try the man, then 
you are depriving an attorney of the ability really 
to defend his client because the Government can do 
that ad infinitum, and every time defense counsel had 
to make the motion which the Government brought about 
deliberately or not, the effect is the same, 

Mr. Caputo sits through a second trial, a second jury 

being sworn. 


(continued next page) 
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MR. BRENNER: (Cont.) The things that the 
double je op ardy situation are supposed to prevent were 
bein, exposed to, whether it was deliberate or not on 

the part o, the Government, I do not think that is a 
situation that should stand. 

the COURT: I would say if this were the second 
occasion of repeating the same type of action by the 
Government, I would have to give great weight to what 
you are saying. But I am not so sure under the 

circumstances - what I will do is I win await the 
Government brief. 

How soon do you think you can get that in, 

Mr. Shanley? 

MR. SHANLEY: I would like a few days. 

THE COURT: All right, I will await the 

Government's brief anrt t n - 

oner and I will reserve decision on this 

motion. 

There will be a second call of this case. I 
will call it again this morning. 

(Short recess.) 

(After recess.) 

MR. PATERSON: May I tell Mr. Schiaffino to 
go home? 


(Short recess.) 
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(After recess,) 

MR. BRENNER: If you want to recall the case, 
Mr. Gallina is just outside and I can call hira in. 

THE COURT: Yes, better call him in, and I had 
better put it down for a date. 

Call the case. 

THE CLERK: U.S. v. John Caputo. 

THE COURT: The Court will go to trial on the 
other case with four defendants which is before the 
Court. I will have to put this over for another date. 
I will put it over to November 24th. 

MR. GALLINA: November 24th? Thank you, your 

Honor. 

THE COURT: I will give him two days on his 
motions. 

MR. GALLINA: Thank you, your Honor. 

Would your Honor, so there is no surprise in 
any way — I want your Honor to understand under 
U.S, v. Beckerman the defendant intends to ask your 
Honor for a stay pending appeal of the motion. 

THE COURT: Do you want to appeal this? 

MR. GALLINA: Yes, we will, in accordance with 
your schedule, 

THE COURT: What we will do, then, is I will 


give the Government until — would you want until 
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MR, SHANLEY: Now, if it is November 24th — 

THE COURT: Do you want until Friday? 

MR, SHANLEY: I would like a week. 

THE COURT: Will Friday give you enough time? 

MR. SHANLEY: I should have it by Friday, yes, 
your Honor. 

THE COURT i That is the 14th. 

MR. BRENNER: Could I have until Tuesday to 
reply , if i want to, depending upon what he says? 

THE COURT: That would be the 18th for reply 
by the moving party. And the case is over to the 24tJ 

MR . GALLINA: Thank you. 

THE COURT: I shouldn't have a problem. You 
will have a decision shortly after the 18th when your 
papers are in. 

That is the 24th, Mr. Schiaffino. 

Thank you for coming. 

MR. GALLINA: May I for the record indicate 
something so that it is in the record, that I had an 
opportunity today to speak to Mr. Schiaffino's 

attorney and Mr. Schiaffino for the first time in ray 
life. 

THE COURT: And who have been in court. 

MR. GALLINA: I spoke to them in court in fron : 
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of your Honor and in front of the prosecutor. 
THE COURT: Right. 

MR. GALLINA: Thank you, your Honor. 

* * * 
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affidavit in opposition to MOTION TO DISMISS ANfl 

MEMORANDUM OF LAW DATED NOVEMBER 14 1975 


UNJTKD STATES DISTRICT COURT 
EASTERH DISTRICT QF HEW YORK 


UNITED STATES OF AMERICA 

-v- 

JOHN CAFUTO, 


Defendant 


AFFIDAVIT IN OPPOSIT TCW 
TO MOTION TO nTRMTgg — 

indictment ' 

7k CR 621 


RICHARD L. SHANLEY, being duly sworn, deposes and says: 

1. That he is a Special Attorney for the United States Department 
of Justice, in charge of the prosecution of the aforesaid case. 

2 . 1 H* trial of the aforesaid case vas scheduled to camnence ou 
November 3 , 1975 , at i 0: oo a.m. 

3. On the morning of November 3, 1975, a jury was duly impanelled 
and then excused by the Court until November 5 , 1975, at 9 :30 a.m. 

4. Ifcring the morning of November 5, 1975, your deponent directed 
Special Agent James Mulroy to advise Denis Peterson, Esquire, counsel for 
material witness Joseph Schiaffino to inform Mr. Schiaffino not to cone to this 
Court on that day but rather on November 5, 1975, at 11:00 a.m. 

5. Your deponent on Wednesday, November 5 , 1975, before caning to Court, 

vas advised by Denis Peterson that Joseph Schiaffino had gone hunting on the 

previous day. 

6 . On November 5, 1975, counsel for the defendant John Caputo moved for 
discovery of alleged "Brady" material and this Court directed your deponent 
to turn over to it certain material for in camera inspection. 

7. Shortly thereafter, your deponent handed up to the Court partial 
conpliance with its order and completed compliance by the following morning. 

6 . During the course of the proceedings on that day, your deponent, 
the Court that Joseph Schiaffino was a fugitive. 


({ 

!♦ 


Q 
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9. Tl'in Court advised the parties that It had another Batter la the 
afternoon and the trial was adjourned until November 6 , 1975 . 

10. At midday, November 5, 1975, a bench warrant for the arrest of Jotn4l 
Schiafflno was ordered by this Court. 

U. I«r **»« .Me* ttl . court „ No>olter 6 _ ^ ^ 

ochiafrino hod not been located, end thle Court directed the Govenueent to 
proceed with the trial. 

“• °° 6 ' deponent hM tie, „tnec,.. „ 

the reder .1 Midi*, ^ 

13. On th.t none det, before your deport echoed op .„ lne 

e.et™„, ». reacted received fro. the court, M ,d„ to retrieve 
his notes which hnd been left in his office. 

“hetsoever 1 „ the fe. Monte, be „t 
f or the courtroom to loo.t. e«r Mr voulG he be., «, wt bou t 

informing the Court of his intentions. 

15. U,n„ M. return to the courtrooo, you, deponent begen »i. opening 
statement. 

16. During the course of his op,-** statement, your deponent stated 

that defendant refused to „ n» > ». 

to take a lie detector test, and the defendant moved for 

a mistrial. 

17. Your deponent attempted to Justify his position to this Court by 
Pointing out that he would have qualified the statement by stating that the 

lefendant nod no faith in such a procedure and had told the agents that he 
would have gone before a priest. 

18. After a recess, this Court declared a mistrial. 

19. After the jury was discharged in response to this Court's inquiry, 
your deponent stated "I am ready to pick another Jury "your Honor". 

*>. Upon learning that there was no more Jurors available, this Court 
adjourned the cn.maencsment of a new trial until November 10, 1975 . 

?1. Your deponent had no intention whatsoever to abort the trial. 

22. Your deponent acted in good faxth during the course of the trial 
and this affidavit is made in good faith. 
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WHEREFORE, your deponent requests that the motion to dismiss the 


indictment be denied. 


T<?„ ^.9 scua^, 

RICHARD L. SHAHLEY, SPECIAL ATTORI&fv 
UNITED STATES DEPARTMENT OF JUSTICE 


Sworn to before me this 
14 ^ day of November, 1975 

LiiU! /M/k.. 

ihtfhUZ.i ?/^/ 7 ■) 
#4 SV V t' 19 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-v- 

JOHN CAPUTO, 


Defendant 


74 CR 621 


MEMORANDUM IN OPPOSITION 
TO MOTION TO DISMISS INDICTMENT 


Respectfully submitted, 


David G. Trager 
United States Attorney 
Eastern District of New York 

David Margolis 
Attorney-in-Charge 
Organized Crime and Racketeering 
Section, Criminal Division 


By: Richard L. Sh&nley 
Special Attorney 
(Of Counsel) 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA MEMORANDUM IN OPPOSITION 



TO MOTION TO DISMISS INDICTMENT 

■ 

r' 

JOHN CAPUTO, 08 621 

1 

I 

c 

Defendant 



PRELIMINARY STATEMENT 

The defendant John Caputo moved this Court on November 10, 1975, 


r *> 

to dismiss the indictment against him on the ground that further 
proceedings against him are barred by the double jeopardy prohibition 

*■ 


of the Fifth Amendment to the United States Constitution. 

The grounds for his motion are that the prosecutor deliberately 
precipitated a mistrial during his opening statement. 

This allegation is untrue and the motion should be denied. 



FACTUAL BACKGROUND 

A True Bill was returned on October 7, 1974, against the movant 


n 

John Caputo, charging him with four counts of making false declarations 
before a Grand Jury in the Eastern District of New York, in violation of 



Title 18, United States Code, Section 1623. Upon arraignment on October 11, 
1974, before Chief Judge Jacob Mishier, the Government announced that it 
was ready for trial" and turned over to the movant all recorded statements 
of the movant which were available. The movant was given thirty days 



for motions and a trial date of January 5, 1975 was set. Shortly 



thereafter, the trial date was changed to February 24, 1975 and eventually 




i 



J 
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the case was transferred to this Court. 

On February <:0, 1975, this Court signed an Order Imwtni ring Joseph 
Schiaffino in anticipation of his testimony at trial. Mr. Schiaffino 
at that time was avoiding service of a trial subpoena upon him. Mr. 
Schiaffino surrendered to the Federal Bureau of Investigation on 
February 20, 1975, and was released on his own recognizance by Magistrate 
Schiffman. On February 24, 1975, the witness was told by this Court 

to be available to testify on two hours notice from his attorney, Denis 
Peterson. 

The defendant John Caputo made numerous motions to dismiss the 
indictment and also to supress certain statements made by Mr. Caputo to 
agents of the Federal Bureau of Investigation. These motions were argued 
on February 24, 1975, and an evidentiary hearing commenced on that date. 
The hearing ended on February 26, 1975, at which time trial of the case 
was scheduled for April 14, 1975. On that date also, the defendant waived 
his right to a speedy trial. On March 13 , 1975 , the Court issued a 
Memorandum and Order denying the movant’s motions to supress certain 
statements. 

The trial date of April 15, 1575 , was adjourned until May 5, 1975, 
upon motion by the Government that the attorney handling the case was 
engaged in trial. On May 5, 1975, the trial was adjourned until May 27, 
1975, upon request of the movant. On May 27, 1975, the trial of the case 
was adjourned until July 21, 1975, upon request of the movant. On 
July 21, 1975, the trial was adjourned at movant's request until 
September 29 , 1975. On September 29, 1975, the trial was adjourned until 
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October lU, 1975, at the request of the movant. On October 14, 1975 , 
this Court adjourned the trial until October 20, 1975 . And, on 

October 20 , 1975, the trial was adjourned until November 3 , 1975 , at 
the movant's request. 

The trial of this case commenced on November 3 , 1975 , when a Jury 
together with two alternates was picked. The Jury was then excused until 
November 5, 1975, at 9:30 a.m. On that date, the movant sought discovery 
of alleged "Brady" material. Subsequently, the Government turned over 
to this Court three envelopes containing the Federal Bureau of 
Investigation investigative file, Grand Jury testimony, and sundry other 
material for in camera inspection. On that same date, the Government 
was advised by attorney for Joseph Schiaffino that Mr. Schiaffino had 
gone hunting. A bench warrant was issued by this Court. Earlier in 
the day the trial had been adjourned until Thursday, November 6 , 1975 . 

The following day, November 6 , 1975, this Court denied movant's 
request to inspect two of the three envelopes submitted, and reserved 
decision on the third untilits contents had been examined. On that date, 
after advising this Court that Mr. Schiaffino was still among the missing, 
the Government began its opening statement. Movant requested for a 
mistrial shortly thereafter on the ground that the prosecutor had 
misstated the evidence concerning the dismissal of the 1971 gambling 
charge against John Caputo and had incurably poisoned the minds of the 
jury against him. This motion was denied [11/6/75 TR p. 77 ]. During 
his opening, the prosecutor stated that to the jury that John Caputo 
had refused to take a lie detector test, and upon the motion of counsel for 
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Mr. Caputo, a mistrial was granted [11/6/75 TR p. 95 ]. Shortly 
thereafter, the Government stated that it was ready to pick another jury. 
[11/6/75 xR p. 95 ] However, there were no jurors available, so the 
case was put over until Monday, November 10, 1975. On that date, John 
Caputo moved to dismiss the indictment against him on the grounds of 
double jeopardy. Counsel for the Government were served with the 
motion papers in the courtroom and oral argument ensued. This court 
gave the Government until Friday, November 14, 1975 to file answering 
papers, and also allowed movant until Tuesday, November 18, 1975 
to file any reply. 
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THE CLAIM OF DOUBLE 
JEOPARDY IS UNAVAILABLE 
TO THE DEFENDANT 

It is veil settled that absent prosecutional misconduct, consent 
to the declaration of a mistrial bars a later resort to a plea of double 
jeopardy. United States v. Gori , 282 F.2d 43, 47 (2d Cir. i 960 ), aff'd 
367 U.S. 364; United States v. Goldstein , 479 F.2d 106l, 106? ( 2 d Cir. 
1973); see also, United States v. Tateo , 377 U.S. 463, 467 (1964). 

And where for reason "deemed compelling by the trial judge . . . 
the ends of substantial justice cannot be attained without discontinuing 
the trial, a mistrial may be declared without the defendant's consent 
and even over his objection, and he may be retried consistently with the 
Fifth Amendment." Gori v. United States , 367 U.S. 364, 368 (I96l); 

Wade v. Hunter , 336 U.S. 684 (1949); United States v. Gentile and 
LaPonzlna , _F.2d _, slip op. 239 (2d Cir. 1022/75). 

Accordingly, whether the defendant consented or not is immaterial 
to the instant case. For this Court found compelling reasons for the 
declaration of the mistrial. [TR 11/6/75 FP. 94, 95 ] 

A double jeopardy defense can prevail when a mistrial is deliberately 
precipitated by the prosecuto . Gori v. United States , supra; United 
States v. Gentile and LaPonzina , supra. 

The movant has asked this Court to conclude that the statement by 
the prosecutor which precipitated the mistrial was a deliberate attempt 
to gain time so that "he could locate his missing witness and save his 
case", [p. 8 Memorandum] 

This memorandum is not directed at justifying the prosecutor's 
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statement. However, the impact of the intended whole statement [11/6/75 

TR p. 89 ] most certainly would not have been as prejudicial as the 
partial statement. See United States v. Baado . 244 F.2d 833 , 84l (2d Cir. 
1959). 

The thrust of movant's claim is that the absence of Mr. Schiaffino 
was the motivating factor which caused the prosecutor to bring on the 
mistrial. 

Despite the averments of Mr. Gallina, the Government fully expected 
Mr. Schiaffino to testify at the trial. Mr. Schiaffino never stated in 
open court that he would not testify. The one day Mr. Schiaffino appeared 
in Court was on February 24, 1975 , at which time he had nothing to say 
to the prosecutor. The witness also had very little to say to the Court 
[2/24/75 TR p. 36 ]. 

It is true that at some time later, the prosecutor had been informed 
by the witness' counsel that Schiaffino told him that he, Schiaffino, 
would not testify. However, the prosecutor, shortly before the trial was 
to commence, had been informed by other sources that Mr. Schiaffino would 
testify. Be that as it may, the Government has a right to expect that 
a witness will adhere to testimony previously given. United States v . 
Graham , 102 F.2d 436 (2d Cir.) cert , denied 307 U.S. 643 (1939). 

In that case, the Court aptly pointed out: "It is one thing to threaten 
not to testify and quite another to carry out the threat when put to the 
test." [p. 442] 
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There can be no doubt that on Thursday, November 6, 1975, Mr. 
Schiaffino was still among the missing insofar as the Government was 
concerned. However, the representations of his counsel, Denis Peterson 
on the day previous were that Mr. Schiaffino's absence was not wilful 
and that his return was imminent : 

The Court: Do you have anything to say as to 
this, Mr. Peterson? 

Mr. Feterson: Yes, Judge. 

Mr. Shanley indeed has always informed my office 
as to when Mr. Schiaffino must be in Court. 

On every prior occasion Mr. Schiaffino was available 
to be in this Court. 

It seems to me, Judge, that if there is fault at 
all, it might very well be mine in this respect: 

On Monday, indeed, Mr. Shanley notified my office that 
it was adjourned from 2:00 p.m. Tuesday until 10:00 o'clock 
this morning. 

Now, there have been prior adjournments, the number of 
which I don't know, I would estimate four or five, possibly 
six. 

My secretary called up Mr. Schiaffino's house on Monday 
and said, Don't be in on Monday at 2:00. 

Now, she probably did not say. Yes, be here at 10:00 
o'clock Wednesday morning. 

I called Mr. Schiaffino's residence yesterday at the 
last minute because I in fact did suspect another adjournment, 
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as it has been adjourned in the past. 

Mr. Schiaffino has always been available except 
for this time, Judge. 

I am certain his nonavailability was not intentional 
and just invertent. 

The Court: Well, do you think there is any way we 
can get him in or — 

Mr. Peterson: Judge, he might very well be back 
this afternoon, I don't know. [11/5/75 TR pp. 46, 47] 

There also can be no doubt that the Government on the morning of 
November 6, 1975 > had five witnesses standing by to testify in the 
Federal Building at the trial. This fact would seem to indicate that 
the prosecutor intended to proceed asfhr as he could with the trial. 

Furthermore, the Government had no reason to believe that this 
Court would not have granted a reasonable continuance of the trial if 
Mr. Schiaffino was unavailable when the appropriate time came for him 
to testify. [11/6/75 TR p. 55] 

The prosecutor's subsequent conduct belies the claim that he 
deliberately aborted the trial. For most assuredly, unless he was 
blessed with the gift of omniscience (i.e. that there were no more Jurors 
available), the prosecutor would not have, almost in his next breath 
after the declaration of the mistrial, informed thiB Court that he was 
ready to pick another Jury. 
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MOVANT'S ORAL CLAIM THAT 
HE W AS" OH "THE HORNS 0FT~DILE MMA” 

HAS HQ VALIDITY --” 

Movant's counsel in oral argument would have this Court believe 
that he had been on the "horns of a dilemma" as to whether or not he 
should have asked for a mistrial, thus waiving the double jeopardy 
claim, or sat back and let a tainted jury hear the evidence [H/lO /75 
7R PP. 25, 26], and accordingly, he will be oppressed by successive 
prosecutions and a rigid double jeopardy rule should apply. He may well 
have been on the "horns of a dilemma", but that makes no difference as 
to this claim of double jeopardy. However, the fact of the matter is 
that a mistrial may be declared by the Court without his consent and 
without jeopardy attaching. Gori v. United States , supra. This could 
well have happened in the case at hand. For, it is this Court who was 
in the best position to determine whether there was "manifest necessity" 
to abort the trial. United S tates v. Perez t 9 Wheat (22 U.S.) 579 ( 182 U). 
And, a ’mechanical rule prohibiting retrial whei .ver circumstances 
compel the discharge of a jury without the defendant's consent would be 
too high a price to pay for the added assurance of personal security and 
freedom from governmental harassment which a mechanical rule would provide". 
United St ates v. Jorn . 400 U.S. 470, 480 (1971). 

In the case at bar, the defendants' exposure at trial was approximately 
three hours. There are numerous cases where a defendant was exposed to 

® tiple trialr * 1111(1 double J ec ^dy did not attach. See Keerl y. Mont ana. 
213 U.S. 135 (1909) (3 trials); United States . Luis Castellanos . 473 
F. 2 d 749 ( 2 d Cir. 1973 ) ( 2 triad.s); United States v. Persico . 425 F. 2 d I 375 
(2d Cir.) cert, denied 400 U.S. 869 (1970) (5 trials). Accordingly, even 













if the defendant had not asked for the mistrial, a subsequent prosecution 
can in no way be considered oppressive prosecution. 


CONCLUSION 

For the reasons set forth in this Memorandum and attached 
Affidavit the motion by the defendant John Caputo to dismiss the 
i nd ictment should be denied. 
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REPLY AFFIDAVIT IN SUPPORT OF MOTION TO DISMISS DATED N0VEMBER18, 1975 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


JOHN CAPUTO. 


IND. NO. 74 Cr. 621 

REPLY AFFIDAVIT IN 
SUPPORT OF MOTION 
TO DISMISS INDICTMENT 


Defendant. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


JOEL A. BRENNER, being duly sworn, deposes and says: 

1. I am of counsel to Oino E. Gallina, Esq., attorney of record 
for John Caputo, and am fully familiar with the fact3 and circumstances of 


this case. 


2. I make this affidavit in response to the affidavit in opposition 
filed by the prosecutor. 

3. The primary thrust of our motion was that the prosecutor 
deliberately provoked a mistrial. In his affidavit in opposition the prosecutor’ 
denies this, but his memorandum in opposition undercuts his own denial. At 

i 

Page 6 of the memorandum, the prosecutor cites U. S. v. Bando. 244 F. 2d 
833, 841 (C. A. 2, 1959) as supporting the proposition that reference to a 

I 

refusal to take a lie detector test is not always prejudicial error. While the , 
holding of the Second Circuit was that this was not reversible error on appeal , 1 

I 

it was also the clear holding of the Court that this was plain trial error. 

Since the prosecutor was presumably aware of the Bando case when he made 
the statement: "I did some research on this problem." (November 6, 1975 


r 
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minutes, at p. 92), he deliberately made what he knew had been held to be an 
improper statement. * 

4. Assuming, without for an instant conceding, v’ this statement 
was not deliberately made, it v/as so negligent as to a>~ . to the same thing 
in law. in both U. S, v. Bryant , 439 F. 2d 642, 652-6E ; C.A.D.C. 1971) and 
U. S. v. Consolidated Laundries Corp. , 291 F. 2d 563, 570-571 (C. A. 2, 1961) 
it was held that negligence resulting in the loss of evidence usable by the 
defendant could deprive him of his right to a fair trial. Here, the gross negli¬ 
gence of the prosecutor deprived the defendant of an equally valuable right, 
that of proceeding before a jury he was satisfied with and affirmatively wanted. 
U. S. v. Jorn, 400 U. S. 470, 484 (1971). 


WHEREFORE, it is respectfully requested that the motionto dismiss 


be granted. 


JOEL A. BRENNER 


Sworn to before me this 


18th day of November, 1975. 


*At the least, being aware of the dangerous ground on which he was 
treading, and in view of the fact that he had been chastised twice in his opening 
already, the prosecutor should have advised the trial court of what he intended 
to say, so that the Court could rule, in advance, jn the propriety of the state¬ 
ment. The fact that he ignored even this mini., al safeguard is the equivalent 
of deliberate action. See, e.g., U.S . v. Hilton, 521 F. 2d 164, 166 n. 2 (and 
cases cited therein) (C. A. 2, 1975). 


- 2 - 
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AFFID AVIT IN RESPONSE TO REPLYAAFFIDAVIT IN SUPPORT OF 
MOTION TO DISMISS DATED NOVEMBER 19. 1975 _ 


um ill) STATES VIS I MCI COURI 
EASTERN V1STR1CT OF NEW VORK 


x 

i 

UN1TEV STATES OF AMERICA 


-VA- 

JOHN CAPUTO, 


VEFENVANT 


AFFIDAVIT IN RESPONSE TO 
REPLY AFFIDAVIT IN SUPPORT 
OF MOTION TO DISMISS INDICT¬ 
MENT 


74 CR 621 


RICHARD L. SHANLEY, being duty Aivoan, depOAeA and bay*: 

1. That he iA a Special Attorney fioa the United State6 Department 

°6 JuAtice, in c haage the paoAecution o& the afaoaeAaid caAe. 

2. TIua a^idavit Ia Aubmitted in aeAponie to the afifiidavit 
iiled by CounAel &oa the movant on Novenbea IS, 1975. 

3. Voua deponent waA.not awaae o6 the holding in United StateA 
- v- Bando , 244 F.2d 833 [2d CiA. 1959), on the moaning ofi NovembeA 
6, 1975. 

4. Iq you A deponent had been awaae otf the afioaciaid holding the 
a trtement which cauAed the miAtrtal would not have been made. 

5. TIua a^idavit iA made in good fiaith. 


ReApectfiully Submitted, 


RICHARD L. SHIN LEV 

SPECIAL ATTORNEY 

ORGANIZED CRIME 6 RACKETEERING 

SECTION 

U.S. DEPARTMENT OF JUSTICE 


SWORN TO BEFORE ME THIS 19th 
DAY OF NOVEMBER, 1975. 
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MINUTES DATED NOVEMBER 24, 1975 
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


x 

UNITED STATES OF AMERICA , : 

-against- ; 

JOHN CAPUTO, . 

Defendant. : 


74-CR-621 


United States Courthouse 
Brooklyn. New York 

November 24, 1975 
10:00 o’clock A.M. 


Before : 

HONORABLE HENRY BRAMWSLL, U.S.D.J. 


JOSEPH BAREELLA 
OFFICIAL COURT REPORTER 
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Appearances: 


DAVID G. TRAGER, ESQ. 

United States Attorney 

for the Eastern District of New York 

BY: RICHARD SHANLEY, ESQ. 

Assistant U.S. Attorney 


GINO GALLINA, ESQ. 
Attorney for Defendant 


* 
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THE CLERK: United States of America v. John 

Caputo. 

THE COURT: There is a pending motion on this. 
MR. GALLINA: Yes, there is. 

THE COURT: That motion is — 

MR. GALLINA: A motion to dismiss. 

THE COURT: On the double jeopardy? 

MR. GALLINA: Yes. 

TIIE COURT: The motion is denied. And there 
will be an opinion this morning that you will be able 
to take up. 

MR. GALLINA: Thank you, your Honor. 

THE COURT: All right. 

MR. GALLINA: I intend to file a notice of 
appeal. May I have a — I have it all prepared. 
Actually, I just need a couple of days. 

THE COURT: You can get that — the opinion, 
this morning. 

MR. GALLINA: All right. 

THE COURT: And then you can file your papers. 
MR. GALLINA: All right. Thank you very much. 
THE COURT: All right. Anything else right now? 
MR. SHANLEY: No, your Honor, except the 



Government is ready. 
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THE COURT: Yes. Do you want me to put it down? 
I don't know. What do you think? 

MR. GALLItIA: Well, I wouldn't think so. I'm 
going to file a notice of appeal which is already 
prepared. 

THE COURT: Okay. I will just put that it is 
adjourned without date at this time. 

MR. GALLIHA: Yes. 

THE COURT: All right. Thank you. 

MR. GALLINA: Thank you. 

MR. SHAMLEY: Thank you, your Honor. 

THE COURT: It will be ready this morning. You 
can pick it up. It will be a short opinion. 

MR. GALLINA: Thank you. 

* * * 
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MEMORANDUM AND ORDER DENYING MOTION TO DISMISS 
(Bramwel1, J.) DATED NOVEMBER 24, 1975 _ 


i.-i'li TED STATES DISTRICT COURT 
EiETERM DISTRICT OP .NEW YORK 


X 


I 

I 


UNITED STATES OF AMERICA 


-agains t- 


JOIIN CAPUTO, 

Defendant. 


74 CR 621 

MEMORANDUM 

AND 

ORDER 


X 


BRAMWELL, D. J. 

Defendant John Caputo moves to dismiss the 
indictment on the ground that further proceedings are barred 
by the Double Jeopardy Clause of the Fifth Amendment. 

After numerous adjournments the trial of this'* 
case commenced on November 3, 1975, at which time a jury 
was duly impaneled. During the course of the prosecutor's • 
opening statement on November 6, 1975, this Court granted 

; 

defendant's motion for a mistrial. Defendant now argues that 

i 

. . . . i 

the prosecutor deliberately committed error m his opening j 

| 

statement with the intention that the Court would be forced 

'l 

to declare a mistrial. Defendant contends that the intent of 
the prosecutor was to obtain a "post- jeopardy continuance" 

I 

in order to strengthen his case and that, therefore, the 
Double Jeopardy Clause bars roprosecution. 


t 

; 

j 

♦ 
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i 

Ao thi.s v.our z declared a mistrial upon the explicit 

inoc •'>. defendant ’ 3 counsel, tho Double Jeopardy Clause 

do.^s not bar the government from retrying the defendant. 

Uniio J States v. Jorn , 400 U.S. 470, 485, 91 S.Ct. 547 , 55?J 

21 L.Ed. 2d 543 (1971); United States v. Tateo , 377 U.S. 

463, 467-468, 84 S.Ct. 1587, 1590, 12 I,.Ed. 2d 448 (1964); 

Uni ted States v. Goldstein , 479 F.2d 1061, 1066 (2d Cir. 1973) 

cert, denied , 414 U.S. 873, 94 S.Ct. 151, 38 L.Ed. 2d 113. 

This was not a case of "prosecutorial impropriety designed 

to avoid an acquittal". United States v. Jorn , supra , 400 

U.S. at 485 n.12, 91 S.Ct. at 557. Although the prejudical 

remarks in the prosecutor's opening statement demonstrated 

considerable ineptitude, this Court does not find them to 

be the product of a purposeful scheme designed to compel 

a continuance. The prosecutor has demonstrated nothing less 

than good faith throughout the proceedings in this case. 

Indeed, he was willing to select another jury immediately 

after the mistrial was declared. Since this Court did not 

declare the mistrial sua sponte , it finds no need to discusi 

% 

defendant's contentions regarding the "manifest necessity" j 
doctrine. See Gori v. United States , 367 U.S. 364, 81 S.Ct. 
1523, 6 L.Ed. 2d 901 (1961); United States v. Jorn, supra ; 
Illinois v. Somerville . 410 U.S. 458, 93 S.Ct. 1066, 35 

j 

L.Ed. 2d 425 (1973); J Jnit.cd States v. Gentile, F.2d , 
slip op. 239 (2d Cir. October 22, 1975). 


Wl— B3- 3-17-73- 3QM—4!S3 
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Accordingly, defendant's motion to dismis 
indictment is denied. 

SO ORDERED. 



Dated: Brooklyn, New York 

November 24. 1975 
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Huthit (Court of Apprala 

FOR THE SECOND CIRCUIT 


No. 75-1412 


UNITED STATES OF AMERICA 


Appellee 


JOHN CAPUTO 


Appellant 


AFFIDAVIT OF SERVICE BY MAIL 


Stephen Zedalis 


is not a party to the action, is over 18 years of age and resides at 

Flushing, N.Y. _ 


being duly sworn, deposes and says, that deponent 

47-19 194th Street 


That on the . 
served the within 


day of 


February, 1976 


., deponent 


Brief and Appendix for Appellant 


Richard Romero, Ssq. _ 

upon _____------— ‘ ' 

c/o George Gelinski; P.O. Box 899 _ 

Benjamin Frankljn Statio n, Washington, D.C. 20044 _ 

Attomey(s) for the A PP ellee i n the action, the address designated by said attomey(s) for the 
purpose by depositing a true copy of same enclosed in a postpaid properly addressed wrapper, in a peat 
office official depository under the exclusive care and custody of the United States Post Office department 
within the State of New York. 


Sworn to before me, 


__day of 


197_(L 


WM3AM J. BACHMAN 
Notary Public Stats oi New York 
N. 30-5137735 

Qualified in Nassau County 
Commission Expires March 30, 1978 






































